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Introduction. Welcome to  
Piper Alderman’s Guide to Doing 
Business in Australia.

Our experience in providing cross-border legal services to international 
enterprises means that we understand the issues faced when entering 
the Australian market. We can advise on the best way to establish new 
operations in Australia as well as how to ensure businesses prosper.
For further information, please contact:

Disclaimer: The material contained in this publication is of a general nature only and is not, and nor is it intended to be, 
advice on any specific professional matter. Website links are provided for information only, but no representation is made as 
to the accuracy of information provided in those websites. On the basis that the effectiveness or accuracy of any professional 
advice depends upon the particular circumstances of each case, the firm does not accept any responsibility whatsoever for 
any acts or omissions resulting from reliance upon the content of this publication. Before acting on any material contained or 
referred to in this publication, we recommend that you consult a professional adviser. The information in this publication is a 
summary only, based on the law as at June 2022.

TONY BRITTEN-JONES
Managing Partner

T +61 8 8205 3380 
E tbrittenjones@piperalderman.com.au

GORDON GRIEVE
Chairman of Partners

T +61 2 9253 9908 
E ggrieve@piperalderman.com.au

https://piperalderman.com.au/member/tony-britten-jones/
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Resilient economy 

Australia’s Gross Domestic Product (at purchasing 
power parity) is in the top twenty countries in the world. 
Australia’s economy has performed better than expected 
during 2021 amid the COVIC-19 pandemic and real GDP 
has tracked at 4.5% in 2022. Until 2020, Australia had 
only experienced two years of negative growth during the 
previous 60 years.

Innovative and highly skilled

Australia is ranked 5th in the world for 
global entrepreneurship, with almost half of 
all Australian firms active in innovation. Our 
population is highly educated (with over 40% 
of the workforce having a tertiary qualification), 
culturally diverse and multilingual (where nearly 
30% of the population was born overseas).

(Source: Austrade) 

Australia is a land of 
great natural beauty and 
boundless opportunity. 
Despite often turbulent 
global financial conditions, 
Australia’s economy 
continues to be one of the 
world’s most stable. Sound 
governance creates certainty 
for foreign investment and 
Australia’s skilled workforce, 
ties to Asia and success 
in key industries makes 
Australia a great place for 
doing business.

Why Australia?
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Global success in key industries

Australia is globally successful in key industries such as 
energy, resources, agribusiness, education, tourism and 
financial services. Australia is among the world’s largest 
producers of gold, iron ore and uranium and a major 
producer of agricultural commodities.

Globally integrated

Australia has an open trading economy with 
strong business and cultural ties with Asia. Our 
top 5 trading partners are China, USA, Japan,  
Republic of Korea and United Kingdom. Asia 
continues to dominate Australia’s two-way trade 
flows with 65% of the market.

Ease of doing business

Australia is ranked 3rd in the world for economic freedom. Our sound governance 
and democratic institutions create certainty for foreign investment. We have an 
economy that is resilient to economic cycles and Australia is a great place to live and 
work, with five Australian cities ranked in the global top 30 for their quality of living.
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Size, population and cities

Approximately 7.7 million square 
kilometres in size, Australia is an 
island continent located in the  
Asia-Pacific region.

It is the sixth largest country in the 
world by area, with a population of 
approximately 25.9 million. Most 
people live in cities or towns with the 
majority concentrated in coastal areas, 
especially around the south east of the 
country. Major cities include Sydney, 
Melbourne, Brisbane, Adelaide, Perth, 
Canberra and Darwin.

Australia: An Overview

Sydney is the largest and most well 
known city, but the capital of Australia 
and the seat of the national government 
is Canberra which is located in the 
Australian Capital Territory, around 300 
kilometres south-west of Sydney and 
650 kilometres northeast of Melbourne. 
Australia is a federation comprising 
six States (New South Wales, Victoria, 
Queensland, South Australia, Western 
Australia and Tasmania), two internal 
Territories (the Australian Capital 
Territory and the Northern Territory) and 
a number of external Territories.

Climate and landscapes

Australia’s climate ranges from 
tropical in the north to temperate in 
the south, although in winter snow 
generally only falls on the mountains. 
In summer the average temperature 
for the major coastal cities ranges 
from approximately 15°C (minimum) 
to 30°C (maximum) and in winter 
the average temperature for the 
major coastal cities ranges from 6°C 
(minimum) to 20°C (maximum).

Australia’s size gives it a wide variety of 
landscapes, with tropical rainforests in 
the north-east, mountain ranges in the 
southeast, south-west and east, and 
desert in the centre. Desert or semi-
arid land (commonly “the outback”) 
makes up by far the largest portion 
of land. Australia is also the driest 
inhabited continent with average annual 
rainfall over the continental area of less 
than 500mm.

Sport and recreation

A renowned sporting country, over 
89% of Australians over the age of 
15 regularly participate in sporting 
activities. At an international level, 
Australia has excelled at golf, track and 
field, swimming, cricket, field hockey, 
netball, rugby league and rugby union. 
Nationally, other popular sports include 
Australian rules football, horse racing, 
surfing, soccer and motor racing. The 
annual Melbourne Cup horse race and 
the Sydney to Hobart yacht race attract 
intense interest.

The majority of Australians live within 
the coastal zone, making the beach a 
popular recreation spot and an integral 
part of the nation’s identity with water-
based sports, such as swimming and 
surfing being extremely popular. The 
surf lifesaving movement originated in 
Australia, and the volunteer lifesaver is 
one of the country’s icons.
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Culture and ethnicity

Australia is widely known as one of 
the most multicultural nations in the 
world. English is the predominant 
language but migrants from more than 
100 countries call Australia home. 
According to the Australian Bureau 
of Statistics, 30% of Australians were 
born elsewhere and nearly half of all 
Australians have at least one parent 
who was born overseas. 

The five largest immigrant groups 
in 2020 according to the Australian 
Bureau of Statistics were those from:

• England

• India

• China 

• New Zealand

• Philippines.

Before the arrival of British colonisers 
in 1788, Australia was inhabited by 
Aboriginal and Torres Strait Islanders, 
sometimes referred to as the First 
Australians. There were over 500 
different clan groups or 'nations' around 
the continent, many with distinctive 
cultures, beliefs and languages. 
Aboriginal and Torres Strait Islanders 
now make up around 3.3% of the 
Australian population.

Currency

The unit of currency is the Australian 
dollar which comprises 100 cents and 
Australia uses the metric system for all 
measurement.

of Australians  
over the age of 15 regularly 

participate in sporting activities.

of Australians  
were born elsewhere

>89%

30%
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Despite often turbulent 
global financial conditions, 
Australia’s economy 
continues to be one of the 
world’s most stable, with a 
resilient financial system.

Transport and logistics
Australia’s major imports are cars, 
refined petroleum, telecom equipment, 
freight services and computers.

Australia has an extensive road and rail 
network which includes approximately 
36,000 kilometres of rail track used 
in the haulage of freight such as coal, 
minerals, bulk agricultural produce, 
general freight and chemicals. Air 
transport is also an important mode of 
transport in Australia due to the large 
distances involved. Australia, being an 
island country, also utilises maritime 
transport.

Exports and imports
Australia has a significant resources 
sector and is a major exporter in 
a range of commodities. Major 
exports include iron ore, coal, natural 
gas, gold  and beef. Australia has 
a natural advantage over many of 
its competitors in producing and 
processing primary products. This 
is largely due to advanced transport 
and telecommunications infrastructure 
which enables Australia to benefit from 
an abundance of natural resources. 

Economy & Infrastructure

Australian cities occupied  
four of the top ten places  

in the world to live.

4 of 10

Tony Britten-Jones
Managing Partner

T +61 8 8205 3380
E tbrittenjones@piperalderman.com.au

Contact the Author

https://piperalderman.com.au/member/tony-britten-jones/
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Tourism
While COVID-19 had an impact on 
travel to and from Australia in recent 
years, over the last decade, Australia 
has been viewed increasingly as one 
of the world’s most attractive tourist 
destinations. Annually, Australia has 
attracted millions of international 
tourists seeking Australia’s natural 
beauty, relaxed lifestyle and friendly 
atmosphere whilst generating billions 
of dollars in tourism expenditure 
each year and contributing 3.1% to 
Australia’s GDP. In the Economist 
Intelligence Unit’s 2021 Liveability 
Survey, Australian cities occupied four 
of the top ten places in the world to 
live.

Strategic positioning
Australia is well positioned to provide 
a strategic portal to the Asia-Pacific 
region and this is one of the reasons 
why it is common for international 
businesses to locate their regional 
headquarters in Australia. International 
business is increasingly recognising 
the strong relationships Australia has 
with China, Japan, the United States, 
Singapore and the United Kingdom, 
amongst others.

Australia’s highly developed financial 
services sector functions in an efficient 
and transparent marketplace. The 
sector is supported by a modern 
infrastructure and regulatory regime. 
Australia is one of the key centres for 
capital markets activity in the Asia-
Pacific region with liquid markets in 
equities, debt, foreign exchange and 
derivatives.

Over a period of 25 years, traditionally 
protectionist government policies 
have been replaced by policies 
which aim to encourage foreign 
investment and Australia has 15 Free 
Trade Agreements (FTAs) with 26 
countries. The policy approach of the 
Australian Government is to encourage 
foreign investment that is consistent 
with community needs. Substantial 
opportunities exist for foreign investors 
interested in doing business in 
Australia.

3.1%
Tourism contributes 3.1% to 
Australia’s GDP each year

Australia’s highly developed 
financial services sector functions 
in an efficient and transparent 
marketplace. 



Doing Business in Australia | 9Government & Legal Systems

Government & Legal Systems

Dr Malcolm Quirey
Partner

T +61 2 9253 9955
E mquirey@piperalderman.com.au

Contact the Author

System of Government 
Australia is a stable parliamentary 
democracy, which has adopted a 
modified version of the Westminster 
system of government. The Australian 
Government operates nationally and 
is comprised of three branches, 
being: the Judiciary, the Executive 
and the Legislature (Parliament). The 
Legislature is divided into the lower 
house (the House of Representatives) 
and the upper house(the Senate). The 
Legislature meets at Parliament House, 
which is located in the National Capital, 
Canberra. The Australian Governments 
led by the Prime Minister, who 
commands a majority of the Members 
of Parliament (MP) in the House of 
Representatives.

Australia has three levels of 
government, being: Federal, State  
and Local. 

The Federal Constitution confers 
specific powers on the Federal 
Parliament to make laws for the 
peace, order and good government 
of Australia as a whole. The Federal 
Constitution confers upon the Federal 
Parliament specific powers relating 
to, inter alia, trade and commerce, 
defence, external affairs, taxation, 
banking (other than State banking), 
communications and quarantine. 

State Constitutions confer specific 
powers on the six mainland State 
Parliaments, which may be exercised 
only to the extent that such power 
is not conferred upon the Federal 
Parliament by the Federal Constitution, 
although valid Federal law prevails in 
the event of an inconsistency between 
State and Federal laws. Separately, 
the two Territories of Australia (the 
Northern Territory and Australian 
Capital Territory) have a limited right 
of self-government conferred by the 
Federal Constitution. 

Local Governments exist throughout 
most of Australia. Local Government 
consists of city, town, municipal, 
borough, shire, community, district and 
regional councils. Local Governments 
derive powers from the relevant six 
State Governments and exercise those 
powers over matters in their local area. 

Historically, the laws of Australia are 
similar to, and derive from, the United 
Kingdom. The laws of Australia consist 
of legislation (Acts and Regulations) 
which are enacted by the Federal, 
State and Territory Parliaments and the 
common law, which are referred to in 
many of the decisions of courts.

https://piperalderman.com.au/member/malcolm-quirey/
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Judicial system 
The Judiciary of Australia is divided 
between Federal Courts, State 
and Territory Courts, and statutory 
panels and tribunals. The hierarchy 
of Australian Courts commences 
with the Federal Courts of which the 
highest is the High Court, followed 
by the Federal Court, and the Family 
Court and Federal Circuit Court. The 
highest State and Territory Courts 
are the Supreme Court, followed by 
the District or County Court and the 
Magistrates or Local Court. Statutory 
panels and tribunals are empowered by 
relevant State or Federal legislation and 
administer specific areas of law.

The highest tier of the Federal court 
system is the High Court of Australia. 
The High Courts function is to interpret 
and apply the Federal Constitution, 

to decide cases of special federal 
significance, and to hear appeals from 
the Federal and State courts. Unless 
Applicants are making an application 
to the High Court in reliance upon 
the original jurisdiction of the Court, 
Applicants to the High Court must be 
granted ‘Special Leave’ (which is a 
permission to take an appeal to them). 
The second highest tier of the Federal 
court system is the Federal Court of 
Australia which hears appeals in both 
criminal and civil matters and has a 
statutory jurisdiction.

The lowest tier of the Federal court 
system comprises of the Federal Circuit 
Court of Australia and the Family 
Court of Australia. The Federal Circuit 
Court has statutory jurisdiction over a 
number of different matters, including 
administrative law, bankruptcy, 
copyright, human rights, migration law 
and competition law, and the Family 
Court of Australia has jurisdiction over 
matters pertaining to the Family Law 
Act 1975 (Cth).

Although there are differences between 
States and Territories hierarchies, the 
highest tier of the State and Territory 
Court system is the Supreme Court, 
followed by the District or County 
Court, rounded out by the lowest tier 
Magistrates or Local Court. There 
are also other specific courts in 
various States including the Land & 
Environment Court in New South Wales 
and the Land Court in Queensland.  

Alternative  
Dispute Resolution

The Civil Dispute Resolution Act 
2011 (Cth) requires that, as far as 
possible, parties take genuine steps 
to resolve disputes before certain civil 
proceedings are instituted. Genuine 
steps to resolving disputes may 
include:

• Notifying the other person of the 
issues that are, or may be, in 
dispute, and offering to discuss 
them, with a view to resolving 
the dispute, or responding 
appropriately to any such 
notification

• Providing relevant information and 
documents to the other person 
to enable the other person to 
understand the issues involved and 
how the dispute might be resolved

• Considering whether the 
dispute could be resolved by a 
process facilitated by another 
person, including an alternative 
dispute resolution process, and 
considering attending that process, 
and/or

• Attempting to negotiate with 
the other person, with a view to 
resolving some or all the issues 
in dispute, or authorising a 
representative to do so.

High Court of Australia

Federal Court of Australia

Federal Circuit Court of Australia 
and  

The Family Court of Australia

The Federal court system

Highest tier

Second tier

Lowest tier
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Consequently, the Civil Dispute 
Resolution Act 2011 (Cth) to a 
limited extent obliges, and otherwise 
strongly encourages, prospective 
litigants to engage with alternative 
dispute resolution processes before 
commencing court proceedings.

The Federal jurisdiction of Australia 
also compels procedural obligations 
on each party to broadly ensure the 
just, quick and cheap resolution of 
disputes, which usually obliges parties 
to attempt to resolve their disputes by 
Alternative Dispute Resolution before 
hearing. The Federal Court of Australia 
Act 1976 (Cth) states at s 37M that 
‘The overarching purpose of the civil 
practice and procedure provisions 
is to facilitate the just resolution of 
disputes: (a) according to law; and as 
quickly, inexpensively and efficiently 
as possible’. Similarly, in the New 
South Wales Civil Procedure Act 2005 
(NSW) at s 56 (1) states that ‘The 
overriding purpose of this Act and of 
rules of court, in their application to 
civil proceedings, is to facilitate the 
just, quick and cheap resolution of the 
real issues in the proceedings’ and the 
Uniform Civil Procedure Rules 2005 
(NSW) prescribes at rule 2.1 that ‘The 
court may, at any time and from time 
to time, give such directions and make 
such orders for the conduct of any 
proceedings as appear convenient 
(whether or not inconsistent with these 
rules or any other rules of court) for the 
just, quick and cheap disposal of the 
proceedings.’

Class Actions  
(Representative Proceedings)

The Federal Court of Australia Act 
1976 (Cth), at Part IVA, prescribes 
provisions which entitle groups of 
individuals who have suffered loss 
arising out of the same, similar or 
related circumstances to commence 
proceedings. These proceedings are 
generally referred to as ‘Representative 
Proceedings’ or ‘Class Actions’. Class 
Actions may also be commenced in 
certain State or Territory Supreme 
Courts, consistent with the relevant 
State or Territory’s Civil Procedure Acts.

Pursuant to s 33C of the Federal 
Court of Australia Act 1976 (Cth), 
a representative proceeding may be 
commenced where seven or more 
persons have claims against the same 
person; and the claims of all those 
persons are in respect of, or arise 
out of, the same, similar or related 
circumstances; and the claims of all 
those persons give rise to a substantial 
common issue of law or fact, by one or 
more of those persons as representing 
some or all of them. Individuals 
may elect to ‘opt out,’ which allows 
individuals to exclude themselves 
from the proceedings, pursuant to s. 
33J. However, Courts may also be 
empowered to order ‘closed’ actions, 
whereby only members who have 

entered into an agreement with a 
particular law firm or litigation funder 
are entitled to form membership of 
the class, which effectively means 
members ‘opt-in’ to the class.

In most circumstances, parties to 
representative proceedings will attempt 
to negotiate a settlement, usually 
in order to save time and costs. A 
major difference between general 
proceedings and representative 
proceedings is that settlement agreed 
between the members of the class and 
the respondent must be approved by 
the court, pursuant to s. 33V of the 
Federal Court of Australia Act 1976 
(Cth). 

Class members in representative 
proceedings in Australia are usually 
funded by a litigation funder. The 
litigation funder finances the class 
members for all costs of pursuing 
legal claims. In exchange, the funder 
usually receives an agreed percentage 
of the amount recovered by the class 
members, either through an award 
of the court or a court approved 
settlement. If the class members 
are ultimately unsuccessful, they are 
indemnified by the funder from adverse 
costs orders.



Doing Business in Australia | 12Government & Legal Systems

Arbitration
Australian courts broadly encourage 
the use of non-court dispute resolution 
such as mediation or arbitration, 
especially in commercial disputes. 
Australia is a signatory to the 
UNCITRAL ‘New York Convention’ on 
the Recognition and Enforcement of 
Foreign Arbitral Awards, which was 
ratified domestically by the International 
Arbitration Act 1974 (Cth).

Arbitration conducted pursuant to 
the New York Convention has two 
considerable advantages over court 
proceedings. First, parties can conduct 
their dispute resolution consistent 
with the arbitration clauses of their 
agreement. Second, parties can seek 
international enforcement with signatory 
countries of the convention. Usually 
then, parties are entitled to conduct 
their arbitration consistent with the 
arbitration clauses of their agreements, 
which may prescribe procedure, 
evidence, location of hearing and 
arbitral members; which provides 
elements of flexibility not available 
to parties to court proceedings. 
Further, parties are entitled to seek 
enforcement of an arbitral award in 
any of the 159 countries that are 

signatories to the convention, which 
provides international enforcement 
rights that may not be available to 
parties to court proceedings, even in 
consideration of international foreign 
judgment registration rights.

These considerations have thus led to 
the growth of arbitration in Australia 
and internationally, such that parties 
who frequently engage in cross-
border transactions usually prefer the 
arbitral process to any domestic court 
processes.

Australia is also a signatory to the 
ICSID Convention on the Settlement 
of Investment Disputes between 
States and Nationals of Other States, 
which was ratified domestically by 
the ICSID Implementation Act 1990 
(Cth) (subsequently incorporated 
into the International Arbitration Act 
1974 (Cth)). The ICSID Convention 
prescribes alternative dispute resolution 
process to disputes arising from 
Bilateral Investment Treaties (BIT) or 
Free Trade Agreements (FTA). Australia 
is presently party to 23 BITs and 11 
FTAs.

Cross Border Insolvency Act
Finally, Australia has adopted the 
UNCITRAL Model Law on Cross-
Border Insolvency, by the Cross-Border 
Insolvency Act 2008 (Cth). The Cross-
Border Insolvency Act substantially 
adopts the Model Laws, and further 
introduces Australian elements, 
including: prescribing the jurisdiction of 
the Federal Courts and State Supreme 
Courts, harmonizing the operation of 
the Model Law to the Corporations Act 
2001 (Cth) and Bankruptcy Act 1966 
(Cth), and regulating limited classes of 
exclusions.
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Business Structures

There are a number of 
different structures which 
may be used to carry on 
business in Australia. 
The most common legal 
structures to carry out 
business are: as a sole trader; 
as a company; by a joint 
venture; or by using a trust 
or partnership.  

Certain trust structures and other 
collective investment arrangements 
may constitute a ‘managed investment 
scheme’ for the purposes of Australian 
law and will be subject to additional 
regulation on that basis.

The choice of business structure 
depends on a number of 
considerations, including the 
relationship between participants in 
the proposed business, the nature of 
the business activities that are to be 
undertaken, the level of risk/liability 
involved, regulatory requirements and, 
importantly, the implications under 
Australian and overseas tax laws of 
the proposed business transactions. 

The Australian Securities and 
Investments Commission (ASIC) is 
responsible for administering the 
laws relating to companies (both 
domestic and foreign), managed 
investment schemes, business names, 
the obligations of directors and other 
corporate officers, and other related 
business activities in Australia.

Sole trader
An individual may carry on a business 
in Australia as a sole trader. A sole 
trader will be held personally liable 
for all obligations incurred by the 
business. The business can be carried 
on under the individual’s own name 
or under a registered business name. 
Generally, this business structure is 
suited to small business ventures 
and is not appropriate for complex or 
international operations.

Alasdair McLean
Principal

T +61 3 8665 5560
E amclean@piperalderman.com.au

Contact the Author

https://piperalderman.com.au/member/alasdair-mclean/
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Companies
A company is a separate legal entity 
capable of holding assets, entering 
contracts, incurring liabilities etc. in 
its own name. The key participants 
in a company are its shareholders/
members and directors. In Australia, 
companies are subject to the 
requirements under the Corporations 
Act 2001 (Cth) (Corporations Act) 
which operates on a national basis 
(i.e. it is uniform across all States and 
Territories), and is administered  
by ASIC.

On registration, ASIC issues an 
Australian company with an Australian 
Company Number (ACN). The 
company may use the ACN as its 
company name or may choose 
another available name. The use of 
certain names is also regulated by 
ASIC or other regulators (e.g. use 
of the words ‘Bank’, ‘Charity’ and 
‘Securities Exchange’ ). 

It is desirable to search the availability 
of the intended company or business 
name and to secure the business 
name and any other necessary 
intellectual property protection prior 
to commencing business in Australia. 
It is also recommended that the 
availability of any desired domain 
name is checked and secured before 
registering a business name. 

The Corporations Act provides for the registration of four types of companies:

A company  
limited by shares

Most companies in Australia are 
registered as companies limited by 
shares. If a company is registered 
as limited by shares, each 
shareholder’s liability is limited to the 
amount (if any) unpaid on the shares 
held by the shareholder.

A company  
limited by guarantee

Companies limited by guarantee 
have members rather than 
shareholders.  Member liability is 
limited to a specified amount in the 
event that the company is wound 
up without sufficient funds to pay its 
liabilities. This structure is typically 
favoured by not-for-profits.

A company  
with unlimited liability

Shareholders in a company with 
unlimited liability have no limit 
placed on their individual liability 
to contribute to the debts of the 
company in the event that it is 
wound up. This structure is mostly 
used by certain professional 
associations where member liability 
must not be limited.

No liability  
company

The main feature of a no liability 
company is that shareholders are 
not liable for unpaid amounts on 
their shares, nor are they liable to 
contribute to debts and liabilities 
of the company on its winding up. 
Failure to pay a call on shares will, 
however, render the shareholder 
liable to forfeit their shares. This 
structure is typically limited to 
mining companies and its special 
characteristics reflect the speculative 
nature of investment in mining 
exploration.
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Proprietary and  
public companies

Companies limited by shares and 
companies with unlimited liability can 
be incorporated as either a proprietary 
(private) company or a public 
company. In most cases, a proprietary 
company is generally cheaper and less 
complicated to manage and administer 
than a public company due to having 
fewer compliance obligations under the 
Corporations Act.

Proprietary companies are also 
separated into “small” and “large” 
proprietary companies. This distinction 
depends upon the company’s revenue, 
assets and number of employees. The 
significance of being a large proprietary 
company is that, like a public company, 

the company is required to prepare an 
annual financial report and a directors’ 
report. This report must then be 
audited and sent to its shareholders. In 
contrast, subject to certain exceptions, 
a small proprietary company is not 
required to prepare annual financial 
reports or directors’ reports.

Any company that is not a proprietary 
company is a public company. A 
public company must have at least one 
shareholder/member (who need not be 
an Australian resident), at least three 
directors (of whom at least two must 
reside in Australia) and at least one 
Australian resident company secretary. 
Public companies limited by shares 
may offer their shares to investors 
in a wider range of circumstances 
than proprietary companies limited 
by shares, the 50 non-employee 
shareholder cap does not apply and it 
may also apply to list on the securities 
markets operated by ASX Limited.

A public company limited by guarantee 
is a common structure used for not-for-
profit and charitable organisations. A 
distinctive feature of a company limited 
by guarantee is its absence of share 
capital, it has members rather than 
shareholders and it is prohibited from 
paying a dividend to its members.

When carrying on a business in 
Australia, both proprietary and public 
companies must appoint a public 
officer (who must be an Australian 
resident) to act as the primary point 
of contact with the Commissioner of 
Taxation in relation to the company’s 
tax affairs.

Australian law imposes duties upon 
directors of companies and certain 
other officers of the company 
including the company secretary. In 
particular, the Corporations Act sets 
out requirements in relation to such 
persons to:

• exercise powers and discharge 
duties with care and diligence;

• exercise powers and discharge 
duties in good faith in the best 
interests of the company and for a 
proper purpose;

• not improperly use their position;

• not improperly use information 
gained from their position, and

• ensure that the company does not 
trade whilst insolvent.

The common law also imposes similar 
duties, reflecting the fiduciary nature of 
the role such persons hold with respect 
to their company.

In most cases, a proprietary company is generally cheaper and less 
complicated to manage and administer than a public company due 
to having fewer compliance obligations

A proprietary company must not 
have more than 50 non-employee 
shareholders and is restricted 
from offering shares to investors, 
except to existing shareholders or 
employees, or where the offer does 
not require a disclosure document 
such as a prospectus. 

Proprietary companies must also 
have at least one shareholder (who 
need not be an Australian resident), 
and they must have at least one 
director who resides in Australia 
(additional directors may reside 
elsewhere). A proprietary company 
does not need to have a company 
secretary, but if it does, then at 
least one must ordinarily reside in 
Australia. 
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Registered foreign company
A foreign company carrying on 
business in Australia must register 
as a foreign company with ASIC 
under the Corporations Act. Upon 
registration, ASIC will issue the foreign 
company an Australian Registered 
Body Number (ABRN). No separate 
legal entity or limitation is established 
on registration with ASIC, and therefore 
the foreign company will remain liable 
for any obligations incurred through 
carrying on business in Australia. 
A registered foreign company must 
maintain a registered office in Australia 
and appoint a local agent (who 
must be an individual or company 
that resides in Australia authorised 
to accept on the foreign company’s 
behalf service of process and notices) 
responsible for the obligations that 
the foreign company must meet 
under the Corporations Act. There is 
no requirement that a director of a 
registered foreign company ordinarily 
reside in Australia. A registered foreign 
company must, unless exempted, 
provide to ASIC annually a balance 
sheet, cash flow statement and profit 
and loss statement, prepared in 
accordance with the laws applicable to 
the company in its place of origin.

Joint venture 
A joint venture involves two or more 
individuals or corporations joining 
together to carry on a joint commercial 
enterprise. This structure may be the 
preferred choice where participants can 
create value by pooling their resources 
and expertise. It is often used in mining 
ventures, technological research 
projects and property developments. 
A joint venture is distinguished from a 
partnership in that it is usually entered 
into by participants to undertake 
a specific project rather than a 
continuous business. 

Joint ventures may be incorporated 
or unincorporated. Where they are 
incorporated the business of the joint 
venture will operate through a separate 
legal entity (usually a company, but 
a trust or other structure may also be 
used) with each participant holding an 
equity style interest in that entity. An 
incorporated joint venture will generally 
be governed by the terms of the 
constituent documents of the chosen 
vehicle, together with a shareholders’ 
or similar agreement, and any 
applicable laws (e.g. where a company 
is being used, the joint venture entity 
will also be subject to the Corporations 
Act). 

Under an unincorporated joint venture, 
participants agree to work with each 
other under a purely contractual 
relationship, rather than running a 
joint business through a separate 
entity. However, a separate entity may 
sometimes be established for the 
purpose of administering or managing 
the joint venture. 

Trusts 
A trust is a legal relationship. It involves 
a trustee, as the legal owner of trust 
property, holding and dealing with 
the trust property for the benefit of 
others (beneficiaries) or for some 
other purpose (for example, charitable 
trusts). A trustee will generally have a 
right to be indemnified for costs and 
expenses reasonably incurred in the 
proper administration of the trust. A 
trust is not a separate legal entity and 
does not have the benefit of limited 
liability although it is common to utilise 
a company as the trustee to deal with 
this issue. 

A trustee is a fiduciary and therefore 
owes a high standard of care to the 
beneficiaries of the trust. The trustee 
is subject to a number of duties such 
as the duty to act in good faith, to 
avoid conflicts of interest, to make full 
disclosure to beneficiaries and not to 
make a secret profit or gain. 

Trusts used to carry on a business are 
frequently in the form of either a unit 
trust or a discretionary trust. 

In a unit trust the beneficial interest 
in the trust is divided into units. 
The holder of a unit is entitled to a 
fixed proportion of the profits (and 
possibly capital) from the trust and 
may also enjoy certain voting and 
other rights that provide them with 
a position that is not dissimilar to 
that enjoyed by shareholders of 
a company. Trust units may be 
transferred in a similar way as 
shares in a company. 

Trusts used to carry on a business 
are frequently in the form of either a 
unit trust or a discretionary trust.
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A discretionary trust is different 
in that the trustee has a discretion 
as to whom to distribute the income 
and capital proceeds from the 
trust. Beneficiaries do not have any 
fixed interest in respect of the trust 
or its assets, but rather generally 
have a right to be considered for 
(but not to demand) a share of the 
distributions, and to have the trustee 
operate the trust in accordance 
with its terms. Discretionary trusts 
typically work best for closely held 
investment arrangements such as 
those between family groups. They 
are generally not appropriate for 
more arms length ventures due to 
the interests of the parties not being 
defined.

While trusts are often chosen due to 
their typically ‘tax transparent’ nature, 
the tax implications in using a trust 
are complex and professional advice 
should be sought from the outset.

Partnership
A partnership consists of two or more 
individuals or companies who carry on 
a business in common with a view to 
profit. Except for certain professional 
partnerships (for example lawyers and 
accountants) there is a limit of  
20 partners. 

A partnership does not have a 
separate legal identity. Unless 
otherwise provided by a partnership 
agreement, partners will generally be 
jointly and severally liable for all the 
debts and obligations that arise from 
the partnership. The liability extends 
to each partner’s personal assets. 
To mitigate this liability, a limited 
partnership (whether incorporated 
or unincorporated) may be formed 
in most state jurisdictions. A limited 
partnership is comprised of at least 
one limited partner and at least 
one general partner. A limited 
partner contributes capital to the 
partnership but does not take part in 
its management. A general partner is 
responsible for the management of 
the business. Whilst the liability of a 
limited partner is limited to the amount 
of capital contributed by that partner, a 
general partner has unlimited liability.

A limited partner contributes  
capital to the partnership but does 
not take part in its management. 

A general partner is  
responsible for the management  
of the business.

Partnerships are governed by State and 
Territory legislation (for example, the 
Partnership Act 1958 (Vic) in Victoria), 
contract law and other common law. In 
Australia it is generally not necessary 
to have a written partnership deed 
to constitute an ordinary partnership 
(although it is advisable to have one). 
Each partner acts as agent for the 
other partners when entering into 
contracts for the purposes of the 
partnership’s business. In an ordinary 
partnership, partners are taxed on their 
respective interests in the net income 
of the partnership.
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Managed  
investment scheme

A managed investment scheme is an 
arrangement where investors contribute 
money or money’s worth to acquire an 
interest in the scheme, contributions 
made by investors are pooled together 
or used in a common enterprise to 
produce benefits for the investors, and 
the investors do not have any day-to-
day control over the operation of the 
scheme. Certain business structures 
such as trusts and other collective 
investment arrangements may be 
categorised as managed investment 
schemes under Australian law and will 
attract additional regulation.  However, 
some structures are expressly excluded 
from the definition of a managed 
investment scheme including most 
company structures.  

A managed investment scheme may 
need to be registered with ASIC if 
it has more than 20 members or it 
has been promoted by a person in 
the business of promoting managed 
investment schemes. The process 
for registration of a scheme, as well 
as registration requirements, are 
significant and registered managed 
investment schemes are highly 
regulated.   Accordingly, depending 
on the nature of your proposed 
business, it may be appropriate to 
seek advice on whether your preferred 
structure might be characterised as a 
managed investment scheme and to 
obtain a clear understanding of the 
requirements.

Australian  
Business Number 

All businesses registered for goods 
and services tax (GST) (generally 
businesses of whatever nature with 
annual turnover of more than $75,000) 
must have a unique Australian 
Business Number (ABN) for its 
dealings with the Australian Tax Office 
(ATO).

Image: Sydney
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Comparison of business structures

Advantages Disadvantages
Sole trader • Inexpensive to set up and simple to 

maintain and terminate

• The individual has full ownership and 
control of the business

• Fewer regulatory requirements.

• Individual is exposed to unlimited liability for 
business debts

• Tax is paid at individual’s marginal rate, which 
may be higher than the company rate

• Potentially less flexibility for ownership 
changes, and tax planning.

Company 

Limited by shares

• The personal liability of each shareholder is 
limited to the amount unpaid on the shares 
held by that shareholder (if any)

• A company is able to exist indefinitely, 
irrespective of the retirement or death of its 
directors and shareholders

• Well understood structure

• Easier to attract investment/capital

• The share capital structure helps individual 
shareholders to facilitate transfers of 
interests and/or an exit from the business. 

• Cost in establishing, maintaining and  
winding-up

• Must comply with the requirements in the 
Corporations Act including reporting and 
notification requirements

• Potential for conflict between shareholders 
(owners) and directors (managers)

• Numerous duties and obligations imposed on 
directors and certain other officers

• Tax typically applies at the company level 
which may lead to tax ‘leakage’.

Registered 
foreign company

• Allows the foreign company to operate 
within Australia subject to certain ongoing 
obligations

• May be more advantageous tax treatment

• No auditing requirements (unless requested 
by ASIC).

• Foreign company name cannot be the same 
as company or business name already 
registered in Australia

• Establishment involves lodging considerable 
supporting documentation to ASIC and 
appointing a local agent

• Obligation to lodge yearly financial statements 
with ASIC.

Trust • Beneficiaries of the trust are not liable for 
the trust debts

• May be more advantageous tax treatment 
(e.g. ‘tax transparency’) although some 
potential for ‘tax leakage’

• Can often be more flexible in their operation 
and income-splitting than a company 
structure.

• Cost in establishing, maintaining and  
winding-up

• There are strict fiduciary obligations imposed 
on the trustee who is responsible for the 
operation of the trust 

• Trusts must typically “vest”, that is, come  
to an end after a period of approximately  
80 years

• Trusts are relatively less common than 
companies, however they are still well 
understood structures in the Australian 
market.
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Comparison of business structures (continued)

Advantages Disadvantages
Incorporated 
joint venture

• Participants typically have limited liability 
in relation to the joint venture’s activities

• A corporate vehicle is a well understood 
management model and provides a clear 
structure for dealing with counterparties

• Typically allows for different rights 
and obligations to be attached to a 
participant’s equity interests allowing for 
flexibility in structuring.

• Cost in establishing, maintaining and  
winding-up

• Additional reporting and auditing requirements

• Where a company is chosen, numerous duties 
and obligations imposed on directors and 
certain other officers (including obligations 
that may require them to prefer the interests of 
the joint venture vehicle over the interests of 
the joint venture parties)

• Tax will need to be considered at the joint 
venture entity level, which may not always be 
desirable from a tax planning perspective.

Unincorporated 
joint venture

• Participants are treated independently for 
tax purposes

• Typically provides greater flexibility 
in management and less regulatory 
requirements, however will typically 
create more complexity in dealing 
with counterparties and in properly 
accounting for the joint venture activities.

• No separate legal identity, and liability of the 
participants is not limited

• If the joint venture agreement is not 
appropriately drafted, a court may find that 
the joint venture is actually a partnership 
leading to certain additional obligations being 
imposed.

Partnership 

General

• Typically provides greater flexibility 
in management and less regulatory 
requirements

• Allows for sharing of labour, expertise 
and financial resources.

• Partners owe fiduciary duties to act in the best 
interest of the other partners 

• Each partner is jointly and severally liable for 
the debts of the partnership

• No separate legal identity

• Each partners is an agent for the partnership 
and can bind other partners through their 
actions.
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Regulation of Business

Contract regulation & 
consumer protection

The CCA incorporates the Australian 
Consumer Law (ACL) which contains 
a variety of consumer protections. 
The ACL imposes obligations on 
manufacturers and importers of 
products and service providers in 
Australia to provide appropriate 
refund and replacements or repairs 
for defective goods and services. The 
ACL renders void any unfair terms in 
standard form consumer contracts 
that are not reasonably necessary. 
Proposed amendments to the ACL 
are expected to come into force in the 
next 12 to 18 months which introduce 
powers for the court to impose 
pecuniary penalties for unfair contract 
terms.

Prudential regulation
The supervision of banks, credit 
unions, building societies, general 
insurance and reinsurance companies, 
life insurance, friendly societies, and 
most members of the superannuation 
(pensions) industry is carried on by 
the Australian Prudential Regulation 
Authority (APRA). APRA enforces 
prudential standards to ensure a 
stable, efficient and competitive 
financial system. 

Competition regulation
Competition and fair dealing in the 
market place is promoted by the 
Competition and Consumer Act 2010 
(Cth) (CCA) which is administered 
by the Australian Competition and 
Consumer Commission (ACCC). 

The ACCC’s primary responsibility 
is to ensure that individuals and 
businesses comply with the Australian 
Government’s competition, fair trading 
and consumer protection laws. The 
CCA broadly covers anti-competitive 
and unfair market practices, mergers 
and acquisitions, product safety and 
liability and third party access to 
facilities of national significance and 
is supported by complementary State 
and Territory fair trading legislation. 
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Regulation of corporations 
and financial services

ASIC is the regulator of Australian 
registered companies and is 
responsible for the administration of 
the Corporations Act 2001 (Cth). ASIC 
is also responsible for the regulation 
of financial markets, financial services 
organisations and professionals 
who deal and advise in investments, 
superannuation, insurance, deposit 
taking and credit. 

Taxation regulation
The Australian Taxation Office 
(ATO), headed by the Commissioner 
of Taxation, is responsible for 
administering Australia’s federal 
taxation system. There are a variety 
of sources of tax law in Australia for 
which the ATO is responsible, including 
the Income Tax Assessment Act 1936 
(Cth), Income Tax Assessment Act 
1997 (Cth), Taxation Administration Act 
1953 (Cth), ATO taxation rulings and 
common law. An important role of the 
ATO is the administration of the annual 
self-assessment of taxation and the 
conducting of random audits to verify 
individual and company assessments. 

Australian  
Securities Exchange

ASX Limited (ASX) is the operator of 
Australia’s main securities exchange, 
which has diversified its operations to 
include various derivative products, 
including energy, grain and index 
based derivative products. It is one of 
Asia’s largest interest rates derivatives 
markets and in the world’s top 20 listed 
equity markets measured by market 
capitalisation. Companies listing on the 
ASX are required to abide by the ASX 
Listing Rules which ensures certain 
standards are maintained, including the 
continuous disclosure requirement on 
listed companies which aims to ensure 
investors trading on the ASX are fully 
informed subject to limited carve outs 
for incomplete, confidential proposals. 

The ASX’s Corporate Governance 
Council has released the “Corporate 
Governance Principles and 
Recommendations” which is a set 
of eight guidelines which should 
be followed for good corporate 
governance. 

Central bank
Australia’s central banking functions 
are performed by the Reserve Bank 
of Australia (RBA). The RBA is an 
independent central bank established 
under the Reserve Bank Act 1959. The 
RBA’s main responsibility is monetary 
policy but it also maintains financial 
system stability and promotes the 
safety and efficiency of the payments 
system.

Foreign  
investment regulation

The Foreign Investment Review Board 
(FIRB) makes recommendations to 
the Australian Government regarding 
foreign entities or individuals who wish 
to undertake investment in Australia. 
FIRB assesses the compatibility of 
foreign investment proposals with 
the Government’s foreign investment 
policy and the Foreign Acquisitions 
and Takeovers Act 1975 (Cth). Before 
undertaking an investment in Australia 
(including any acquisition of residential, 
commercial or agricultural property or 
entering long term leases), a foreign 
entity or individual may need prior 
approval from FIRB (see Foreign 
Investment & Acquisitions page 23).
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Foreign Investment  
& Acquisitions

Foreign investment 
The Australian Government recognises 
the substantial advantages of 
encouraging foreign investment. The 
Australian community benefits from the 
wealth created by its open economy 
and the engagement of Australian 
business in international trade and 
investment. 

The Australian Government established 
the Australian Trade Commission 
(Austrade) in 1986 as a national 
investment agency designed to 
help international companies build 
their business in Australia. Austrade 
provides prospective foreign investors 
with information on the Australian 
business environment including 
specific information on Australia’s 
capabilities across a wide range 
of industry sectors, assistance in 
identifying suitable locations and 
potential partners and advice on 
applicable industry development 
programmes and government 
approvals required for business. 

The fundamental framework for foreign 
investment in Australia is predominantly 
governed by the Foreign Acquisitions 
and Takeovers Act 1975 (Cth) (FATA) 
and the Foreign Acquisitions and 
Takeovers Regulation 2015 (Cth) 
(Regulations). It is administered by 
the Australian Government through 

the Department of Treasury and the 
Foreign Investment Review Board 
(FIRB). Other legal instruments, 
such as certain legislative and 
regulatory instruments, as well as 
the government’s policies on foreign 
relations and national security, are 
intertwined to form Australia’s foreign 
investment regime. 

The FIRB examines foreign investment 
proposals on a case-by-case basis 
and makes recommendations to the 
Australian Treasurer, who has the 
responsibility for making decisions on 
foreign investment proposals.  

Foreign investment proposals are 
assessed to determine whether a 
proposal is contrary to the national 
interest and/or national security. 

The national interest test involves 
a broader assessment of an 
investor’s character, the impact 
on the economy and community, 
competition implications, implications 
for government policies and national 
security considerations. 

Austrade was established in 1986 
as a national investment agency 
designed to help international 
companies build their business  
in Australia
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Where a foreign investment proposal 
only concerns Australia’s national 
security without invoking the broader 
national interest test, a narrower 
national security test is applied, 
which involves an assessment on the 
extent to which an investment affects 
Australia’s ability to protect its strategic 
and security interests.

Investment is regulated for ‘foreign 
persons’, which generally includes:

• individuals not ordinarily resident in 
Australia

• corporations, trusts or limited 
partnerships in which:

 — an individual not ordinarily 
resident in Australia, a foreign 
corporation or a foreign 
government investor hold a 
substantial interest (currently 
20% or more)

 — two or more individuals not 
ordinarily resident in Australia, 
foreign corporations or foreign 
government investors hold an 
aggregate substantial interest 
(currently 40% or more), and

• foreign government investors.

Regulated actions
The FATA provides for four 
categories of actions, each with 
different notification and assessment 
requirements. These are classed as:

• notifiable actions

• notifiable national security actions

• significant actions, and 

• reviewable national security 
actions. 

These categories of actions are not 
mutually exclusive in that a single 
proposed transaction could be 
categorised as more than one type  
of action. 

Notifiable actions and notifiable 
national security actions fall into 
the compulsory notification regime 
and must be notified to the FIRB. 
It is an offence to take a notifiable 
action or a notifiable national 
security action without notifying 
the FIRB. It is also necessary to 
obtain approval by the issue of a 
no objection notification from the 
Treasurer (commonly referred to as 
FIRB approval) before proceeding 
with an action of this type.

Significant actions and 
reviewable national security 
actions fall into the voluntary 
notification regime and do not 
require compulsory notification to 
the FIRB. The Treasurer has the 
power (known as a ‘call in power’) to 
review and make orders in relation 
to an action of this type taken by 
a foreign person within a 10 year 
period after the action occurs, on 
national security grounds. The 
Treasurer’s call in power is available 
for actions that:

• are taken or proposed to be 
taken on or after 1 January 
2021

• have not been voluntarily 
notified to the FIRB (and 
approved), and 

• may pose a national security 
concern.

For significant actions, the Treasurer 
also has a broad power to review 
and make orders in relation them 
at any time in the future where the 
Treasurer considers that the action 
was contrary to the national interest.

1

2

3

4
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Actions with a $0 threshold
Irrespective of the value of the 
investment or nationality of the investor, 
all foreign persons must notify the FIRB 
of all proposed acquisitions of:

• vacant commercial land

• residential land

• national security land (which 
includes land owned or occupied 
by Defence agencies or Defence 
prohibited areas and land in which 
an Australian intelligence agency 
has an interest)

• mining and production tenements

• an interest of 5% or more in a 
media business

• an interest of 5% or more in an 
Australian land entity (being 
an entity where the value of its 
interests in Australian land exceed 
50% of the value of its total assets) 
and where 10% or more of the 
value of the entity’s total assets 
comprise residential land, vacant 
commercial land or mining or 
production tenements (subject to 
some exemptions)

• an interest in a national security 
business (which are in essence 
endeavours that if disrupted or 
carried out in a particular way may 
create national security risks).  
They generally include businesses 
that have a connection with critical 
infrastructure, telecommunications, 
defence or intelligence agencies.

Further, irrespective of the value of the 
investment or nationality of the investor, 
all foreign government investors 
must notify the FIRB of all proposals to:

• acquire an interest of at least 10% 
in an Australian entity or business, 
including as a result of an offshore 
transaction (although lower 
thresholds can apply)

• establish new businesses in 
Australia

• acquire interests in land or an 
exploration, mining or production 
tenement (or an interest of 10% or 
more in a mining, production or 
exploration entity).

These all represent notifiable actions 
with a $0 monetary threshold.

In addition, the Treasurer has a ‘last 
resort power’ which enables the 
Treasurer to re assess and make 
orders in respect of a previously 
approved action where the Treasurer 
considers that national security 
concerns exist (or may exist) in relation 
to the action.  There is no time limit for 
the exercise of the last resort power.  
This power may be exercised by the 
Treasurer where:

• a false or misleading statement 
was made in relation to the 
notification

• the business, structure, 
organisation or activities of the 
foreign person have materially 
changed, or 

• the circumstances or markets 
relevant to the action have 
materially changed. 

When assessing an application relating 
to a proposed action, the Treasurer 
may approve the proposed action by 
the issue of a no objection notification, 
or make an order prohibiting the 
proposed action (in whole or in 
part).  The Treasurer can also impose 
conditions on an approval if the 
conditions are considered necessary to 
ensure that the proposal is not contrary 
to the national interest and/or national 
security.

When assessing an action that has 
already been taken, the Treasurer 
may (as relevant) impose conditions, 
vary existing conditions, or make a 
disposal order.
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Current monetary thresholds 
For all non-government foreign persons (excluding foreign persons from a country 
that is party to a free trade agreement with Australia and entitled to higher 
monetary thresholds), the following monetary thresholds generally apply: 

the acquisition of an interest in an 
Australian business, having regard 
to the value of the consideration.

the acquisition of an interest of 20% or more in an Australian entity  
(and in some cases, in an offshore entity that holds Australian assets 
or conducts a business in Australia, where the Australian assets or 

businesses of the target company are valued above such threshold), 
having regard to the value of the target.

$289 million threshold for:

the acquisition of an interest 
in developed commercial land 

(excluding certain sensitive 
low threshold land, such as 

mines and public infrastructure), 
having regard to the value of the 

consideration.

Other actions
For all notifiable actions other 
than the types of transactions 
listed above, foreign persons must 
notify the FIRB where the target is 
valued at or above the applicable 
monetary thresholds provided for 
by the Regulations.

The relevant monetary thresholds 
are often higher for investors from 
countries with which Australia has 
free trade agreements in place, 
although the application of these 
higher thresholds is narrowly 
applied and will generally only 
be available for investments 
made directly by those qualifying 
investors.  

Lower thresholds also apply 
to proposals concerning 
sensitive sectors and proposals 
including land on which critical 
infrastructure is located (such 
as such as energy, food, water, 
transport, communications, health 
and banking and finance), noting 
that proposed transactions in 
these types of sectors should be 
analysed carefully as the target 
may have an interest in national 
security land or operate a national 
security business and could be 
subject to a $0 threshold.

Notably, offshore transactions (for 
example an increase in a foreign 
holding company’s ownership 
of a foreign subsidiary with an 
Australian connection), can 
be captured by the FATA and 
Regulations and therefore it is 
important to consider Australian 
foreign investment regulatory 
requirements where a target has 
an Australian connection.

the acquisition of an interest in an 
Australian agribusiness, having 

regard to the value of the foreign 
person’s existing and proposed 

investments in the target, including 
interests of its associates.

the acquisition of sensitive low 
threshold land (such as mines and 

public infrastructure).

$63 million threshold for:

$15 million cumulative threshold for agricultural land, having regard to the 
value of the consideration and the value of agricultural land that the foreign 
person (and any associate) already holds, or is likely to hold immediately 

following a proposed acquisition.

Investors from countries that have a free trade agreement in place with Australia 
and are entitled to higher thresholds for particular investment proposals currently 
include those from Canada, Chile, China, Hong Kong, Japan, Mexico, New 
Zealand, Peru, Singapore, South Korea, United States and Vietnam, as well 
as investors from any country for which the Comprehensive and Progressive 
Agreement for Trans-Pacific Partnership (TPP-11) subsequently comes into force.

Foreign Investment & Acquisitions
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Application process & fees 
Applications for FIRB approval, in the 
form of a no objection notification, 
must be submitted online and must 
contain basic information about 
the applicant and the nature of the 
proposed transaction.  Applications 
must be accompanied by a cover letter 
setting out the details of the proposed 
transaction addressing the information 
requirements prescribed by the FIRB. 
The content requirements of the 
application depend on the proposed 
transaction but generally include:

• an analysis of the application of 
the FATA and Regulations to the 
proposed transaction and the 
relevant significant, notifiable, 
national security or reviewable 
action

• information about the acquirer and 
the target

• details of all investors holding 
an interest of 5% or more in the 
acquirer and ultimate beneficial 
owners

• existing investments and assets in 
Australia held by the acquirer or its 
associates

• information concerning the source 
of funding for the proposed 
transaction and the flow of funds 
through to the acquirer

• particulars concerning the 
acquirer’s commercial rationale 
for the transaction and its future 
intentions for the target business, 
land or entity.

A fee is payable in respect of each 
application filed with the FIRB. In 
some cases, one application can 
cover a number of proposed actions 
or transactions. The fee is calculated 
by reference to the type of transaction 
and the consideration payable. Fees 
can range from $500 to as high as 
$503,000.

A statutory 30 day decision period 
and additional 10 day notification 
period applies to FIRB proposals. The 
decision period does not commence 
until the correct fee has been paid. The 
decision period can be extended at 
the request of the applicant (in order 
to avoid a public interim order being 
made) or unilaterally by the Treasurer 
for up to 90 days.

Prior to the expiry of the decision 
period, the Treasurer may make an 
interim order (which is registered and 
publicly published on the Federal 
Register of Legislation), which provides 
the Treasurer with up to a further 90 
days to consider the application.  

The FIRB broadly consults and 
shares information pertinent to the 
proposed transaction with other 
government departments during the 
assessment and consultation period. 
The Australian Taxation Office and the 
Australian Competition and Consumer 
Commission are often consulted, as 
well as agencies that are involved with 
a particular subject matter.

Approval of a proposed transaction 
will be given unless the proposal 
is considered to be contrary to the 
national interest and/or national 
security (as relevant). There is a 
presumption that foreign investment is 
generally in the national interest. 

As noted above, the Treasurer can 
impose various types of conditions on 
an approval, if the Treasurer considers 
that the imposed conditions are 
necessary to ensure that the proposal 
is not contrary to the national interest 
and/or national security. 

It is quite common for standard tax 
conditions to be imposed as part of 
a no objection notification for many 
notifiable actions. These standard tax 
conditions, by their nature, require 
compliance with Australia’s tax laws, 
co-operation with the Australian 
Taxation Office by producing 
information in a timely and complete 
manner, payment of outstanding tax 
debts and reporting on compliance 
with the conditions and the holding of 
the asset. Conditions can also be more 
specific to the proposed transaction, 
for example conditions imposing 
a requirement that a proposed 
development of land be commenced 
and completed within a certain period 
of time. 
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Penalties for  
non-compliance

Penalties for non-compliance with 
Australia’s foreign investment 
legislation include:

• criminal penalties of up to 
$3,330,000 and/or ten years’ 
imprisonment for individuals and 
up to $33,300,000 for companies

• civil penalties which vary 
depending on the nature of the 
breach and value of the transaction 
but can include penalties of up to 
$555,000,000 for individuals and 
$555,000,000 for companies.

The FATA also provides for civil 
and criminal liability of officers of 
companies involved in a breach in 
certain circumstances and can extend 
liability to third parties who knowingly 
assist a breach. 

In enforcing compliance with Australia’s 
foreign investment regime the Treasurer 
has a wide range of powers that allow 
for conducting investigations and 
monitoring persons and entities, giving 
directions to persons and entities, as 
well as an ability to impose enforceable 
undertakings and/or to revoke a no 
objection notification approval. 

Image: Adelaide
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Corporate Finance

Corporate finance in 
Australia usually takes 
the form of either debt or 
equity finance. It is also 
possible to raise finance 
through the issue of hybrid 
or convertible securities that 
possess features of both debt 
and equity.

Corporate finance activity in Australia 
for companies is generally regulated by 
the Corporations Act. That legislation 
applies to all financial products and 
securities offered within Australia, 
irrespective of whether the financial 
product or security is issued by a 
foreign issuer or an Australian issuer.

James Macdonald
Principal
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For these purposes a security 
is defined to include a share, 
debenture, legal or equitable right 
or interest in a security, such as 
an option or warrant to acquire 
a security. These rules apply to 
offers or invitations for issue or 
sale of securities that are received 
in Australia irrespective of where 
any resulting issue, sale or 
transfer occurs.  Listed companies 
are also required to comply with 
the ASX listing rules which contain 
additional disclosure requirements 
and size limits on placements to 
investors. 

https://piperalderman.com.au/member/james-macdonald/
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Debt Finance
Debt finance usually takes the form 
of borrowings provided by creditors 
such as banks and other financers to 
the company. They may also include 
suppliers of goods and services on 
credit, and lessors under certain 
hire purchase or finance lease 
arrangements.

Companies are able to borrow money 
in the same way as an individual. They 
also have specific powers under the 
Corporations Act to issue debentures 
and to give security for loans by 
granting security interests over fixed 
or circulating assets under either 
a general security agreement or a 
specific security agreement which is 
registered on the Personal Property 
Securities Register.

As indicated above, debt finance 
may also be raised from the issue 
of debentures. The definition of a 
debenture is broad and includes 
an undertaking by a body to repay 
the debt, money deposited or lent 
to it (such as a corporate bond). 
Debentures may or may not be secured 
over assets of the company. Typically 
the term debenture is used where the 
company borrows from a large number 
of individuals on the same basis. 

Where the issue of debentures requires 
the use of a disclosure document (such 
as a prospectus) to investors under the 
Corporations Act there are additional 
requirements applying to the issue 
such as:

• the need to have a debenture trust 
deed and trustee to coordinate 
how the company deals with the 
debenture holders and restrictions 
on who can be a trustee

• the imposition of duties on the 
company issuing the debentures 
in relation to conduct and financial 
records

• provisions in relation to holding 
meetings of debenture holders

• the duty to notify ASIC of certain 
information.

The Corporations Act provides a 
number of safeguards to protect 
providers of debt finance such as 
giving them priority over shareholders 
of the company in being repaid when 
a company is wound up, imposing 
personal liability on directors of the 
company for incurring debts while the 
company is insolvent, and prohibiting 
certain transactions which have the 
effect of defeating creditors or unfairly 
giving preference to some creditors 
over other creditors.

Image: Melbourne
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offerings relating to personal offers 
received in Australia for issue or sale 
of securities in which 20 or fewer 
investors acquire securities of up to  
$2 million in any rolling 12 month 
period.

Corporate advisory firms (or anyone 
else) offering advice on, or who deal in, 
financial products such as shares and 
other securities must also maintain an 
Australian financial services licence.

There are also laws which regulate 
advertisements for offers of securities 
and provisions which make it an 
offence to make misleading or 
deceptive statements when offering 
securities. The offeror and its directors, 
underwriters and other persons who 
have made statements in the disclosure 
document may be held liable to pay 
compensation to a person who suffers 
loss or damage due to a misleading 
or deceptive statement. There are, 
however, various defences to liability 
available under the relevant provisions 
of the Corporations Act, one of which 
is that appropriate due diligence was 
undertaken.

A product disclosure statement (often 
called a PDS) is used for the offer of 
financial products. A financial product 
includes a facility through which, or 
through the acquisition of which, a 
person makes a financial investment, 
manages financial risk, or makes non-
cash payments.

There are a number of exemptions 
from the obligation to prepare and 
lodge a disclosure document which 
may be available. Amongst others, 
exemptions are available for issues 
made to sophisticated investors and 
professional investors. To qualify as a 
sophisticated investor a person must 
either invest more than $500,000 in the 
securities or provide an accountant’s 
certificate stating that either the investor 
earned $250,000 gross income for 
each of the last two financial years or 
has net assets in excess of  
$2.5 million. The definition of a 
professional investor includes a person 
who has or controls at least  
$10 million in gross assets or is a 
financial services licensee. There are 
also useful exemptions for small scale 

Equity Finance
Under the Corporations Act, apart from 
certain exempt issues of securities 
referred to below, offers of securities 
are required to comply with specific 
disclosure requirements. The disclosure 
requirements are designed to protect 
investors by ensuring that the offering 
and trading of securities occurs in a 
market that is efficient and informed.

Generally, unless one of the relevant 
exemptions applies, a person must 
lodge a disclosure document with ASIC 
before they may offer for subscription 
or purchase, or issue invitations to 
subscribe for or purchase, securities 
of a corporation. The Corporations Act 
specifies a number of procedural and 
content requirements for disclosure 
documents.

Image: Brisbane
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Crowd Funding
Certain small unlisted companies 
may raise up to $5 million by 
offering ordinary shares to the public 
through a crowd-sourced funding 
(CSF) intermediary. Offers through 
CSF intermediaries have reduced 
disclosure requirements, with the 
prescribed disclosure document being 
much simpler in form and content 
than the abovementioned disclosure 
documents. For such offers, the CSF 
intermediary must hold an Australian 
financial services licence and performs 
a ‘gatekeeper’ function to ensure that 
retail investors are adequately informed 
and protected. This type of fundraising 
is useful for newly commenced 
business ventures for whom the costs 
of preparing a traditional disclosure 
document would be disproportionate 
to the amount of funds raised. Retail 
clients are limited to subscribing for no 
more than $10,000 under a CSF offer 
in any 12 month period from the same 
issuer, and have a 5 business day 
cooling off period during which they 
can withdraw their offer to subscribe.  

Private Equity
Australia has an active and 
sophisticated private equity and 
venture capital industry. Local VC and 
PE firms provide an important source 
of early stage and expansion capital, 
as well as expertise in connecting 
investee companies to overseas 
markets. On a less formal scale, 
various angel investing networks and 
family office funds also provide capital 
to growing businesses, often within a 
focussed industry or network. Various 
tax incentives have also been designed 
to assist early stage and innovative 
companies and their investors 
particularly in relation to R&D or export 
development expenditure.

The ASX is Australia’s primary national 
stock exchange for equities, derivatives 
and fixed interest securities. Entities 
listing on the ASX need to comply 
with the ASX Listing Rules as well as 
the Corporations Act. Foreign entities 
may apply for listing on the ASX and 
may also apply to be granted exempt 
foreign entity status. Exempt foreign 
entity status grants a foreign entity 
exemption from complying with many 
of the rules applicable to Australian 
entities (although, depending on the 
circumstances the ASX may impose 
further requirements).
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Mergers & Acquisitions

Mergers and acquisitions in Australia 
are regulated by a variety of legislation:

• the Corporations Act 2001 (Cth) 
regulates on and off market 
takeovers, takeovers by scheme of 
arrangement, reductions of capital, 
compulsory acquisitions and 
related party transactions

• the Foreign Acquisitions and 
Takeovers Act 1975 (Cth) requires 
that certain significant foreign 
investments be approved by the 
Treasurer

• the Competition and Consumer 
Act 2010 (Cth) (CCA) contains 
Australian anti-trust law which 
regulates mergers and acquisitions 
which would have the effect of 
substantially lessening market 
competition, and

• the ASX Listing Rules apply to 
entities listed on the Australian 
Stock Exchange and regulate scrip 
for scrip takeover offers, backdoor 
listings, transactions with persons 
of influence and other significant 
transactions.
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Acquisitions are typically 
implemented by way of a share or 
asset sale. 

Strictly speaking, in Australia there 
is no concept of a merger and 
there will always be one or more 
‘acquiring’ entities and one or more 
‘selling’ entities. However, the term 
is still commonly used, primarily 
for ‘soft’ reasons to describe a 
situation where the selling entity 
or shareholders may retain more 
than a minority interest in the post-
transaction vehicle, for example 
as a scrip for scrip transaction, 
where one entity buys out the 
other and issues shares in itself as 
consideration.
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Acquisitions of  
small companies 

Acquisitions of proprietary companies 
with less than 50 shareholders are 
typically implemented by private 
agreement between the vendors and 
purchaser. This will typically take the 
form of a share sale agreement which 
contains the types of provisions you 
would customarily expect to see in 
an English speaking common law 
jurisdiction and will deal with many 
of the same issues as an asset sale/ 
purchase agreement.

Takeovers 
For larger entities that are listed, or 
public unlisted entities with more than 
50 members and listed managed 
investment schemes, a separate 
legislative regime applies.

Generally, and subject to exceptions, 
a person is prohibited from acquiring 
a “relevant interest” in those entities 
if, because of the transaction, any 
person’s voting power in the entity:

Asset sales/ acquisitions
A decision as to whether to pursue 
a share or asset sale is a threshold 
strategic decision which involves 
various considerations, including 
an assessment of tax implications, 
historical liabilities and the logistics 
involved in implementing such a sale 
or acquisition.

In some industries, for example, the 
energy and resources sector or the 
transport sector, an asset may be 
considered an advantageous structure 
to minimise historic liabilities where 
operations may have occurred over 
multiple decades and/ owners.

This approach will, however, require 
the assignment of all of the necessary 
assets (including the assignment and/ 
or novation of contracts) and does 
often add additional procedural steps 
and delays to implementing. 

An asset sale will generally be 
documented in a business or asset 
sale agreement. This agreement 
will typically set out what assets 
are being sold, the price, and any 
other conditions of sale. An asset or 
business sale agreement will also 
generally include provisions dealing 
with purchase price adjustments, 
warranties and indemnities, conditions 
precedent to completion and restrictive 
covenants.

(Takeovers prohibition).

Generally, a person has a relevant 
interest in securities if they are the 
holder of the securities, they have 
the power to exercise (or control the 
exercise of) a right to vote attached to 
the securities, or they have the power 
to dispose of (or control the exercise of 
a power to dispose of) the securities. A 
person’s voting power is the aggregate 
of their relevant interest with the 
relevant interests of their associates.

Exceptions to the Takeovers prohibition 
include acquisitions:

• under a formal takeover bid

• under a scheme of arrangement

• with the approval of a majority of 
securityholders in the target

• of no more than 3% of the voting 
rights every six months (known as 
the “creep rule”), and

• of shares in listed companies 
holding securities in a target entity.

There are several regulatory bodies 
which may be involved in a takeover 
process: the Takeovers Panel, the 
Australian Securities and Investments 
Commission and the Australian 
Securities Exchange. 

Failure to comply with Australian 
takeovers rules may lead to civil and/
or criminal liability as well as various 
penalties.

A formal takeover bid may be on or off 
market, and may be subject to various 
conditions, including a minimum 
acceptance condition.

increases from 20% or 
below to more than 20%, 
or

increases from a starting 
point that is above 20% 
and below 90%

$
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Takeovers Panel
The Takeovers Panel is a body 
established by the Corporations 
Act 2001 which acts as the primary 
forum for resolving disputes about 
takeover bids during the bid period. 
It has wide legislative powers, in 
particular to declare circumstances in 
a takeover unacceptable where those 
circumstances may otherwise be 
permissible at law.

Key thresholds for takeovers include: Schemes of arrangement
Australian law provides a mechanism 
by which takeovers may be 
implemented by court order where 
a shareholder meeting approves 
the arrangement. The scheme of 
arrangement process involves a court 
ordered shareholder meeting which 
considers a takeover bid or corporate 
restructuring proposal. The scheme is 
approved if it the resolution is passed 
by each class of shareholders by both:

If shareholder approval is obtained, 
the Court will generally approve the 
scheme at a second court hearing.

50%, where a 
shareholder may 

pass ordinary 
resolutions

90% or more, after which a 
compulsory acquisition  

procedure may be triggered.

50%

75%, where a shareholder 
may pass special resolutions 
for certain prescribed matters 
(for example, amending the 

company’s constitution;

75%

90%

25% 50% 75%

An estimated timeline from 
announcement to compulsory 
acquisition for Australian takeovers is 
around four to five months.

more than 50% 
in number of the 

shareholders voting 
on the resolution 
(in person or by 

proxy).

50%

75% of votes cast on 
the resolution, and

75%

25% 50% 75%
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Competition regulation in 
mergers and acquisitions

The CCA prohibits mergers and 
acquisitions that have the effect of 
substantially lessening competition. It 
sets out a number of matters which 
may be considered when determining 
whether an acquisition is likely to 
substantially lessen competition in a 
market. The ACCC’s merger guidelines 
set out the analytical and evaluative 
framework applied by the ACCC when 
reviewing mergers under the CCA. 
It provides guidance on the factors 
the ACCC considers relevant to its 
consideration of mergers and includes 
discussion of the issues relevant to 
enforceable undertakings.

Foreign Investment in 
mergers and acquisitions

Whether undertaken by way of a private 
or public acquisition, the merger or 
acquisition may also be subject to 
Foreign Investment Review Board 
clearance and/ or approval. This could 
apply due to the size of the transaction, 
the nature of the underlying assets, 
including whether it includes land 
or any other areas of sensitivity (i.e. 
defence or national security).

The CCA prohibits mergers 
and acquisitions that have the 
effect of substantially lessening 
competition.

Failure to comply with Australian takeovers rules may lead to  
civil and/or criminal liability as well as various penalties.

Image: Adelaide



Doing Business in Australia | 37Competition & Consumer Law

Competition & Consumer Law

The Competition and 
Consumer Act 2010 (Cth) 
(the Act) regulates and 
promotes competition, 
fair trading and consumer 
protection. The Act 
incorporates the Australian 
Consumer Law (schedule 
2 of the Act). The Act is 
a revision of the Trade 
Practices Act 1974 (Cth). 

Competition (Anti Trust)
The Act prohibits a range of anti-
competitive conduct including:

• cartel (collusive) conduct

• resale price maintenance

• misuse of market power

• exclusive dealing

• price fixing

• arrangements (including mergers 
takeovers and acquisitions) which 
have the purpose or effect of 
substantially lessening competition 
in a market for goods or services 
in Australia.

The ACCC regulates processes and 
enforces competition law in Australia.

A significant amount of litigation is 
commenced under provisions of the 
Act in comparison to other Australian 
legislation. The principal administrator 
of the Act, the Australian Competition 
& Consumer Commission (ACCC), is 
an active and high-profile regulator. The 
ACCC works cooperatively with State 
and Territory consumer law regulators 
and with the Australian Securities 
and Investments Commission 
(ASIC), industry bodies and the legal 
profession in relation to competition 
law and consumer law issues.
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Cartel conduct
There are various specific prohibitions 
in the Act on entering or giving 
effect to a contract, arrangement or 
understanding that contains a cartel 
provision. A cartel provision is a 
provision between competitors which 
has (or is likely to have) the purpose or 
effect of:

• fixing, controlling or maintaining 
prices for goods and services

• restricting outputs in the production 
or supply chain

• allocating customers, suppliers 
or geographical areas between 
competitors

• rigging bids made by the 
competitors for the supply or 
acquisition of services.

There are some limited exceptions 
to the prohibitions relating to cartel 
conduct, including:

• joint ventures

• the buying and selling activities 
of joint buying and selling groups 
(including cooperatives)

• the joint advertising and resupply 
of collectively acquired goods or 
services

• genuine recommended price 
arrangements. That is, there 
is some scope to recommend 
resale prices but only if there is 
a statement on the goods or an 
advertisement that the resale 
price is a recommendation only. 
Generally, a supplier can not 
arrange with, persuade or influence 
a person below it in the distribution 
chain to maintain a minimum price 
for goods.

Nevertheless, if a matter falling within 
an exception has the purpose or effect 
of substantially lessening competition, it 
may still be prohibited.

The ACCC administers an immunity 
policy for companies and individuals 
who alert the ACCC to cartel conduct. 
The policy is quite detailed and subject 
to many conditions. The policy favours 
those who first alert the ACCC and the 
timing of any notification to the ACCC 
can be of considerable significance.

Cartel conduct in Australia is capable 
of attracting criminal liability. 

The ACCC has recently instituted 
(through the Commonwealth Director 
of Public Prosecutions) a number of 
criminal proceedings against both 
individuals and companies for alleged 
cartel conduct.

Image: Perth
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Misuse of market power
A corporation that has a substantial 
degree of power in a market is 
prohibited in certain instances from 
taking advantage of that power in that 
or any other market. The corporation 
must not use its power for the purpose 
of:

• eliminating or substantially 
damaging a competitor in that or 
any other market

• preventing the entry of a person 
into that or any other market 

• deterring or preventing a person 
from engaging in competitive 
conduct in that or any other 
market.

Further, a corporation cannot have any 
one of these purposes when supplying 
goods or services below cost for a 
sustained period (predatory pricing).Exclusive dealing/supply 

chain tying arrangements
The Act contains provisions regarding 
exclusive dealing. Arrangements which 
involve a supplier refusing to supply 
goods or services unless the proposed 
purchaser agrees to certain restrictions, 
for example, not to buy goods of a 
particular kind from a competitor, 
may contravene the Act if they have 
the effect of substantially lessening 
competition in the relevant market. 

Another example of exclusive dealing 
is third line forcing, which involves 
the supply of goods or services on 
condition that the purchaser buys 
goods or services from a specified 
third party, or a refusal to supply 
because the purchaser contravenes 
that condition. That practice breaches 
the Act even if there is no substantial 
lessening of competition.

Anti-competitive  
mergers and acquisitions

The Act prohibits a corporation from 
acquiring shares in a body corporate 
or assets from a body corporate or 
individual if the effect would be a 
substantial lessening of competition in 
a market for goods or services.

A list of matters to be taken into 
account is outlined in the Act in 
determining the effect on competition, 
including:

• the actual and potential level of 
import competition

• the barriers to entry

• whether the acquisition would 
result in the acquirer being able 
to significantly and substantially 
increase prices or profit margins

• whether the acquisition would 
result in the removal of certain 
competitors.

The ACCC has published guidelines 
with respect to mergers. While it is not 
necessary to consult the ACCC with 
respect to such transactions, in certain 
circumstances the ACCC may grant 
clearances of a proposed merger or 
acquisition. The ACCC also has the 
power to commence proceedings to 
prevent a contravention or to seek a 
divestiture of shares or assets.

Concerted practices
The Act prohibits any form 
of cooperative behaviour or 
communication between two or more 
businesses (or persons) that have 
the purpose, effect or likely effect of 
substantially lessening competition. 
This new offence commenced on 
6 November 2017 to capture anti-
competitive conduct that fell short of 
being a “contract, arrangement or 
understanding” and may involve a 
single instance of information being 
provided by one person. 

Anti-competitive 
arrangements

The Act prohibits a contract, 
arrangement or understanding 
which has the purpose or effect of 
substantially lessening competition. 
This includes competitors seeking to 
divide up markets or to provide for 
particular prices. Corporations are also 
prohibited from entering into contracts, 
arrangements or understandings 
among themselves to boycott any 
supplier or customer or to only trade 
with selected suppliers or customers 
on certain terms.
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Consumer protection
Australia has an extensive regime of 
consumer law that seeks to establish 
fairness in trade or commerce and 
generally amongst consumers. The Act 
incorporates the Australian Consumer 
Law (ACL), a national legislation which 
on 1 January 2011 was also adopted 
by all the States and Territories of 
Australia. 

The ACL is concerned with conduct 
and representations in relation to 
goods and services, as well as 
standards. It contains far reaching 
provisions for the protection of 
consumers as well as business to 
business transactions including:

• prohibiting conduct that is 
misleading or deceptive

• prohibiting unconscionable 
conduct in connection with the 
supply of goods or services to a 
person

• prohibiting the making of false or 
misleading representations

• in relation to standard form 
contracts

• guarantees

• product safety and standards

• recalls.

The ACCC and state based regulators 
regulate processes and enforce 
consumer law in Australia.

Misleading or 
Deceptive Conduct and 

Unconscionable Conduct
Section 18 of the ACL states that 
“A person must not, in trade or 
commerce, engage in conduct that 
is misleading or deceptive or is likely 
to mislead or deceive”. This section 
is one of the most often referred to 
sections of law in Australia.

It should be noted that a person 
includes a corporation. 

Further, the ACL contains prohibitions 
on engaging in unconscionable 
conduct in trade or commerce, 
picking up concepts developed in the 
common law as well as supplementing 
them with ACL defined concepts of 
unconscionability. Unconscionable 
conduct includes:

• the exploitation by a stronger party 
of a weaker party 

• a party taking advantage where 
there is a significant difference in 
the relative bargaining positions

• the exertion of pressure or undue 
influence over a vulnerable party.

In addition to damages, a person may 
seek a wide variety of remedies under 
the ACL for misleading or deceptive 
conduct or unconscionable conduct. 
The ACL contains some wide ranging 
and powerful remedies so as to ensure 
fairness is achieved.

Further, the ACCC and other regulators 
can also seek damages, pecuniary 
penalties, injunctions and other orders 
in favour of consumers for breaches of 
these provisions.

Penalties
For corporations, penalties for 
contravening competition provisions of 
the Act will be the greater of:  
$10 million; or if the court can 
determine the value of the benefit 
obtained from the offence by the 
corporation (and any related bodies 
corporate) – three times the value 
of the benefit; or if the court cannot 
determine the value of the benefit 
– 10% of the annual turnover of the 
corporation in the preceding  
12 months.

In some instances, penalties of up to 
$500,000 can also extend to directors 
and employees. In addition, in certain 
instances of cartel conduct, not only 
may significant fines apply but also 
jail terms of up to 10 years or fines 
of up to $420,000 per criminal cartel 
offence.

The Act provides for a range of orders 
which may be made including:

• pecuniary penalties

• injunctions

• divestiture (in the case of a breach 
of the merger provisions)

• damages

• non-punitive orders (such as 
a community service order or 
probation orders, in relation to a 
breach of the cartel provisions)

• punitive orders for adverse 
publicity

• orders disqualifying persons from 
managing corporations

• orders in favour of non party 
consumers

• enforceable undertakings.



Doing Business in Australia | 41Competition & Consumer Law

Guarantees  
(previously warranties)

The consumer guarantee provisions of 
the ACL create a number of standards 
with respect to the supply of goods or 
services to a consumer. The definition 
of consumer transactions includes 
business to business transactions 
where the price of the goods or 
services does not exceed $40,000. 
These statutory causes of action arise 
independently of the law of contract.

By application of the ACL, when 
providing goods or services a supplier 
provides certain guarantees with 
respect to those goods or services. 

Guarantees in relation to goods 
include:

• acceptable quality*

• matching description*

• express warranties*

• fitness for any disclosed purpose

• matching a sample or 
demonstration model

• title 

• undisturbed possession

• undisclosed securities.

* these apply to manufacturers also. 

Manufacturers may also be required 
in certain circumstances to provide 
a guarantee as to repairs and the 
availability as to spare parts. 

Guarantees in relation to services 
include:

• due care and skill

• fitness for particular purpose.

Representations and 
 the Supply of  

Goods and Services
The ACL includes prohibitions 
on making false or misleading 
representations in relation to but not 
limited to: 

• a particular standard, quality, value 
or grade of goods or services

• bait advertising

• employment

• unsolicited goods or services 

• testimonials (where a person 
endorses goods or services)

• guarantees and warranties 
(where a requirement to pay for a 
contractual right is claimed which 
is wholly or partly equivalent to 
any condition, warranty, guarantee, 
right or remedy a person has 
under law)

• land and interests in land

• timeframes and delays (where it is 
claimed goods or services will be 
provided within a certain time).

In relation to the supply of goods and 
services the ACL also covers topics 
including pricing (where goods have 
more than one price and the supply 
takes place for the price that is not the 
lower or lowest of the prices) as well 
as harassment and coercion.

Significant ACL  
contract provisions

Certain types of contracts and 
documents in business to consumer 
and business to business transactions 
are regulated and certain unfair 
contract terms may contravene the 
ACL. The ACL has specific implications 
for:

• standard form contracts

• suppliers of goods and services

• guarantees and warranties

• invoices, statements and receipts

• leases and other documents 
relating to interests in land

• unsolicited (door to door) 
agreements  

• lay-by and hire purchase type 
agreements.
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A breach of any of these guarantees is 
actionable pursuant to provisions of the 
ACL and the ACL sets out the available 
remedies. For example, this may 
include a right to return goods (a right 
generally not available at common law) 
and to recover any loss or damage that 
was reasonably foreseeable as a result 
of breach of a consumer guarantee.

The ACL also regulates the manner 
in which warranties against defects 
are communicated to consumers. The 
regulations under the Act specify that 
particular information is to be provided 
to consumers. Often such information 
is included on goods packaging and 
warranty cards supplied with goods.

Product Safety
The ACCC has the power to implement 
product safety standards and 
extended bans and make regulations 
for standards and bans on services 
related to consumer goods. 

It is mandatory for suppliers (and those 
providing product related services) 
to advise the ACCC within 48 hours 
of becoming aware of an incident 
involving the death or serious injury 
or illness that was caused by or may 
have been caused by the foreseeable 
misuse of consumer goods which 
the supplier had actually supplied. 
Penalties apply for failure to provide 
the requisite notification.

Remedies
The Act and the ACL include a 
number of sections that outline the 
remedies available to parties. This 
includes general provisions relating to 
injunctions, damages, compensation 
and other orders for relief. The Act 
and the ACL contain a wide array of 
remedies that may be available to a 
party taking action against another and 
who has proved a contravention. The 
Act and ACL is appealing to litigants 
given the flexibility a Court has in 
customising a remedy specific to a 
given breach.

Penalties
Non-compliance with provisions of 
the ACL may result in action by the 
ACCC or state-based regulators. 
Criminal penalties for corporations and 
for other persons apply for breaches 
of the ACL. The ACL also outlines 
statutory defences which are available 
to persons. Provisions relating to 
timeframes for the prosecution, 
compensation for victims and penalties 
are also outlined in the ACL.

Following amendments introduced in 
2011, civil pecuniary penalties also 
exist in the ACL, and can be sought by 
regulators for conduct where criminal 
sanction may not be appropriate. 
Following further amendments to 
the ACL in 2018, the maximum civil 
pecuniary penalties for breach of 
the ACL provisions outlined above 
include, for corporations (previously 
$1.1 million), the greater of:  
$10 million; or if the court can 

determine the value of the benefit 
obtained from the offence by the 
corporation (and any related bodies 
corporate) – three times the value 
of the benefit; or if the court cannot 
determine the value of the benefit 
– 10% of the annual turnover of 
the corporation in the preceding 
12 months. The maximum civil penalty 
for individuals is $500,000 (previously 
$220,000).

Infringement notices may also be 
issued by regulators for certain 
breaches. 

The ACCC and other regulators have 
a range of powers available to them 
without the need to go to Court. This 
includes the power to:

• obtain enforceable undertakings

• issue substantiation notices

• issue public warnings notices

• undertake search and seizure.

Regulators can also apply to the Court 
to seek the following for breaches of 
the ACL:

• disqualification orders

• non punitive orders

• adverse publicity orders

• injunctions/declarations 

• damages

• compensatory orders (this can 
be done by consumers or by a 
regulator on behalf of consumers).
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Financial Regulation

Australia has a 
sophisticated financial 
system which is primarily 
regulated by three entities 
which oversee the various 
laws that govern this 
system. 

RBA AFCA

ASICAUSTRAC

APRA

Andrea Beatty
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E abeatty@piperalderman.com.au
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The entities include the RBA, APRA and ASIC. These regulators, alongside AFCA 
and AUSTRAC, are responsible for the  regulatory oversight of the Australian 
financial system and regulation of the entities that operate within that system. 

https://piperalderman.com.au/member/andrea-beatty/
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Reserve Bank of Australia 
(RBA)

The RBA is Australia’s central bank. 
Its role is set out in the Reserve 
Bank Act 1959. The Bank conducts 
Australia’s monetary policy and issues 
its currency. The Reserve Bank is not 
a commercial bank and so does not 
provide banking facilities to the general 
public. It is the obligation of the RBA 
to maximise the beneficial effects of 
its monetary and banking policy, to 
keep the financial system stable and 
to ensure the efficiency of Australia’s 
payments system. It is the duty of 
the RBA Board, within the limits of its 
powers, to ensure that the monetary 
and banking policy of the Bank is 
directed to the greatest advantage 
of the people of Australia and that 
its powers are exercised in such a 
manner, in the opinion of the RBAF 
Board, that will best contribute to: 

 

Banking
Banking in Australia is dominated 
by four major banks: Australia and 
New Zealand Banking Group Limited 
(commonly referred to as ANZ), 
Commonwealth Bank of Australia 
(CBA), National Australia Bank 
Limited (NAB) and Westpac Banking 
Corporation (Westpac), as well as 
Macquarie Bank which is the largest 
investment bank in Australia. There are 
53 Australian banks, 14 of which are 
owned by the government. 

A significant number of global banks 
and non-bank financial institutions 
such as credit unions, building 
societies, friendly societies and 
finance companies also operate 
within Australia’s financial system. 
Collectively, these institutions provide 
Australian businesses and consumers 
with a comprehensive array of banking 
and financial services and products. 

Australian Prudential 
Regulation Authority 

(APRA)
APRA is the regulator that licences 
and supervises banks, insurance 
companies, superannuation funds, 
credit unions and building societies. 
The primary focus of APRA is to act 
to protect the interest of depositors, 
policyholders and superannuation  
fund members.

APRA’s regulatory scope includes 
oversight of banks, credit unions, 
building societies, friendly societies, 
general insurance, health insurance, 
reinsurance and life insurance 
companies and most members of the 
superannuation industry.

APRA’s main tasks include establishing 
and enforcing prudential standards 
and practices and ensuring that 
organisations in the banking and 
financial services sector manage their 
risk appropriately. APRA achieves its 
objectives by:

• establishing the standards to be 
followed by financial institutions;

• regulating the licensing of financial 
institutions;

• assessing the financial soundness 
of the institutions it governs; and

• when applicable, undertaking 
remediation, crisis response and 
enforcement activities.

the stability of Australian 
currency; 

the maintenance of full 
employment in Australia; 
and

the economic prosperity 
and welfare of the people 
of Australia. 
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Australian Securities and 
Investments Commission 

(ASIC)
ASIC is Australia’s corporate, market, 
financial services and consumer credit 
regulator. It plays an important role in 
maintaining, facilitating and improving 
Australia’s financial systems and the 
various entities that function within that 
system. 

The role of ASIC includes ensuring 
that financial services, including credit 
unions, banks and finance brokers, 
meet legal standards, such as those 
within the National Consumer Credit 
Protection Act 2009.

As part of their compliance initiatives, 
ASIC exercises a range of facilitative, 
regulatory and enforcement powers to 
ensure that consumer interests are at 
all times protected. In fulfilling its role 
in the financial services sector, ASIC’s 
primary focus is on:  

• supervising entities on an ongoing 
basis;

• undertaking risk-based 
surveillances that target specific 
incidents or transactions;

• undertaking reviews focusing on 
issues across a particular sector;

• commissioning reports; and

• enforcing the law.

 

Australia’s  
licensing requirements

All banks, insurance companies, 
building societies, credit unions, 
friendly societies and trustees of 
superannuation funds that operate in 
Australia are required to be licensed by 
APRA.

Participants in Australia’s banking and 
financial system may be required to 
hold one or more licences to conduct 
different aspects of their business. 

Generally, if an organisation provides 
financial services (e.g. dealing in 
or advising on a financial product 
for example interests in managed 
investment schemes or shares), they 
will be required to hold an Australian 
financial services licence. 

If an organisation engages in consumer 
credit activities (for example. lending 
or related activities such as broking, 
loan management and debt collection) 
with individuals it will be required to 
hold a credit licence. A person who 
engages in commercial credit activities 
should not be required to hold an 
Australian financial services licence 
or credit licence. The demarcation 
between financial services, commercial 
credit and consumer credit activities 
is not always clear and often requires 
detailed analysis in the context of the 
particular business. Financial services 
and Australian financial services 
licences and credit activities and credit 
licences are explained further below. 

Financial services licenses
When assessing the need for an 
Australian financial services licence it is 
important to carefully consider whether 
a person is carrying on a “financial 
services business” in Australia. A 
person provides a financial service if 
the person provides financial product 
advice, deals (including assisting a 
person to deal in) a financial product, 
makes a market for a financial product, 
operates a registered investment 
scheme, provides custodial or 
depository services, provides a crowd-
funding service or provide claims 
handling or settling services. 

A financial product includes such 
things as shares, derivatives, interests 
in managed investment schemes and 
life insurance policies. However, a 
financial product does not include the 
provision of consumer or commercial 
credit facilities and credit related 
products like mortgages securing 
obligations under a credit contract and 
guarantees of obligations under credit 
contracts.  

A person will conduct a financial 
services business within Australia if the 
person intends to  convince people in 
Australia to use the financial service.
This will be the case irrespective of 
whether or not the person providing 
the financial service is actually located 
in Australia. With increased use of the 
internet, it is more likely than ever that 
the provision of financial services may 
have multi-jurisdictional effects. 
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Managed investment schemes (also 
known as collective investment 
schemes) can have various legal 
forms. A managed investment scheme 
is a scheme in which investors 
contribute funds to a collective pool 
which is then invested on their behalf 
to produce financial benefits for the 
investors. Investors do not have day-
to-day control over the operation of the 
scheme which is usually undertaken by 
a professional funds manager. 

There are a wide variety of 
arrangements, including; 

cash management trusts;

property schemes;

Australian equity (share) schemes;

mortgage schemes;

agricultural schemes (e.g. 
horticulture, aquaculture, viticulture);

time-sharing schemes, and most 
recently; and

litigation funding schemes.

In most cases, an Australian financial 
services licence is required in order 
to operate a managed investment 
scheme. In addition, certain managed 
investment schemes must be 
registered with ASIC.

Credit licenses
The National Consumer Credit 
Protection Act 2009 (Cth) (NCCPA) 
and the code established under it 
provides for the regulation of consumer 
credit activities in Australia. Regulation 
of credit activities is based on a two-
tiered regime. The first tier creates a 
licensing scheme (the Australian credit 
licence) and the second tier manages 
the relationship between the persons 
that engage in consumer credit 
activities and their customers. 

A person may engage in a credit 
activity if they provide or carry on 
a business of providing consumer 
credit or leases, take the benefit of 
a mortgage or guarantee securing 
consumer credit or perform a credit 
service (for example acting as a an 
intermediary). 

Providers of debt management 
services must also hold a credit licence 
with an authorisation that covers these 
services, which can include assisting 
consumers to apply for changes to a 
credit contract for which the consumer 
is a debtor.

The NCCPA only governs credit 
activities in relation to credit (or 
leases) provided to natural persons 
or strata corporations for personal, 
domestic or household purposes, or in 
respect of the purchase, renovation or 
improvement of residential property for 
investment purposes, or to refinance 
credit provided for those investment 
purposes (up to the value of  
$5 million). It does not govern or 
regulate the provision of commercial 
credit and related mortgages or 
guarantees. 

All persons who engage in consumer 
credit activities in Australia, unless 
exempt, must hold a credit licence 
and comply with the conditions and 
business standards applicable to that 
licence. Credit licences are issued 
and regulated by ASIC. Persons who 
wish to engage in credit activities in 
Australia need to carefully consider 
their licensing obligations under the 
NCCPA.

Financial products and services 
(including credit facilities) are also 
regulated by the Australian Securities 
and Investments Commission Act 
2001 (Cth) (ASIC Act), which applies 
some of the key consumer law 
provisions to financial products and 
services (including, in some cases, 
where the financial products and 
services are not being provided to 
consumers or retail clients). This 
includes prohibitions on misleading or 
deceptive conduct and unconscionable 
conduct and the avoidance of unfair 
terms in standard-form consumer and 
small business contracts.

ASIC has also recently been granted 
a power to intervene in financial 
product and credit markets and order 
persons to do things, or refrain from 
doing things, in order to prevent 
significant detriment to consumers 
or retail investors. ASIC’s design and 
distribution obligations (DDO) are 
also applicable to credit products and 
financial products, and those products 
do not need to fall within a licensing 
regime to be captured by the DDO 
regime. 
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Privacy
Regulation of Australia’s banking 
and financial systems includes 
compliance with Australia’s privacy 
laws. Businesses that deal with or 
obtain personal information are 
required to comply with the provisions 
of the Privacy Act 1988 (Cth) which 
includes the Australian Privacy 
Principles (APPs). The APPs deal 
with the gathering, use, dissemination 
and storage of personal information 
obtained from individuals. The 
APPs also impose requirements on 
businesses to develop privacy policies 
and to include privacy statements 
in their documents when collecting 
personal information from individuals. 
The Privacy Act also regulates the way 
in which credit information and credit 
reporting information about individuals 
may be dealt with. 

These principles are administered by 
the Office of the Australian Information 
Commissioner (OAIC). The OAIC is 
the independent national regulator for 
privacy and freedom of information. 

The OAIC is responsible for privacy 
functions that are conferred by the 
Privacy Act and other laws. Under 
the Privacy Act, a person can make a 
complaint to the Privacy Commissioner 
about the handling of their personal 
information by federal government 
agencies and private sector 
organisations regulated by the Privacy 
Act. The OAIC promotes the right to 
access government-held information 
and have personal information 
protected.

More information can be found in the 
Privacy section on page 73.

Anti-Money Laundering 
There are few restrictions on dealing 
with Australian currency since Australia 
operates a deregulated floating 
exchange rate. The few restrictions 
which do apply are present to address 
the risk of money laundering and 
the financing of terrorism. The Anti-
Money Laundering and Counter 
Terrorism Financing Act 2006 (Cth) 
was designed to bring Australia into 
line with international money laundering 
and counter terrorism financing 
standards established by the Financial 
Action Task Force.  

That legislation requires “reporting 
entities” (for example businesses 
operating in the financial services 
sector, bullion dealers and providers 
of gambling services) to comply 
with various reporting obligations to 
AUSTRAC. Obligations on reporting 
entities include:

• collecting information about and 
verifying a customer’s identity 
before a designated service is 
provided;

• reporting certain transactions and 
suspicious matters;

• reporting cross border movements 
of physical currency above a 
threshold amount; and

• keeping accurate records.

This process enables AUSTRAC to 
collect and analyse financial reports 
and information from reporting entities 
to generate financial intelligence. 
This strengthens national security 
and law enforcement investigations. 
Consequently, AUSTRAC is 
empowered to share intelligence with 
other financial intelligence units and 
regulators internationally.

Other regulation
Voluntary codes of conduct have been 
developed to self-regulate the financial 
services industry. These codes of 
conduct are typically incorporated into 
contracts with customers pursuant 
to a condition of membership of the 
industry body. Notable examples 
include the Australian Banking 
Association’s Banking Code of 
Practice, General Insurance Code of 
Practice, Insurance Brokers Code of 
Practice, the Customer Owned Banking 
Association’s Customer Owned 
Banking Code of Practice and ASIC’s 
ePayments Code.

Australian Financial 
Complaints Authority 

(AFCA)
Credit licensees and Australian 
financial services licensees who are 
financial service providers or financial 
firms are required to be members of 
AFCA under law or license conditions. 
The AFCA alternate dispute resolution 
scheme provides a non-judicial dispute 
resolution service for aggrieved clients 
who are unable to resolve complaints 
with member financial services 
organisations
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Impact of COVID-19 on 
Banking Regulation 

The COVID-19 pandemic has had 
a major impact on the Australian 
economy and the financial system. 
In response to the pandemic and a 
series of national lockdowns, Australia 
restricted the movement of people 
across borders and implemented social 
distancing measures. These health 
measures majorly disrupted economic 
activity in Australia and across the 
world. The Australian banking and 
finance sector has responded to these 
challenges with resilience. 

There are several ways that the sector has supported and adjusted to 
accommodate these challenges: 

• the Reserve Bank put in place a comprehensive set of monetary policy 
measures to lower funding costs and support the supply of credit to the 
economy;

• ASIC released a series of relief measures to assist the industry in providing 
consumers with affordable and timely advice during the COVID-19 pandemic;

• APRA increased its supervision of regulated entities in the targeted areas hit 
hardest by the pandemic, including operational resilience, liquidity risks, and 
credit risk and capital profiles;

• in March 2020, AUSTRAC granted an extension to reporting entities to submit 
their compliance report for the 2019 calendar year by 30 June 2020, which 
otherwise would have been due 31 March 2020; and

• AUSTRAC amended the AML/CTF Rules to enable more flexible customer 
identification and verification processes, including to allow reporting entities 
to rely on copies of documents where the original (or certified copy) copy 
could not be accessed due to COVID restrictions. 

The banking and financial sector will be central to the recovery of the Australian 
economy. Targeted regulation will continue to contribute to increased standards of 
service for consumers and businesses alike. 

Image: Melbourne
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The FinTech sector in 
Australia is evolving rapidly, 
as companies, investors, 
regulators, and educational 
institutions have been 
working together towards 
transforming the industry 
from one that lacked 
definition and structure, 
to one that is re-shaping 
the provision of financial 
services in Australia. Over 
800 FinTech companies 
are operating in Australia, 
a marked increase from 
previous years. 

Despite Australia plunging into its 
first recession in 30 years as a result 
of the COVID-19 pandemic, the 
Australian FinTech sector has seen '20 
years of transformation in 2 months.’1  
According to EY, 78% of the FinTech 
industry is post-revenue and working 
on efficiency and scale. These post-
revenue companies have reported a 
12% increase in consumer uptake of 
their services in 2020.

Like Atlassian, Blockchain & FinTech 
innovation in Australia has grown 
from a group of small start-ups 
and speculative ventures into a 
larger ecosystem comprising start-
ups, scale-ups, and seasoned 
companies. Regulators, including the 
Australian Securities and Investments 
Commission (ASIC), have been 
engaging with Blockchain & FinTech 
businesses with a regulatory sandbox 
and an Innovation Hub providing 
support to early-stage FinTech 
businesses. In 2019, Australia’s first-
ever FinTech minister was sworn in, 
the Hon. Jane Hume, recognising the 
importance of FinTech to the Australian 
economy. While Senator Hume was first 
an assistance minister in 2019, Senator 
Hume is now a full minister with a 
portfolio covering financial services and 
the digital economy, paying testament 
to growing importance and influence 
of the Fitech industry, together with 
her position.

1 EY, https://assets.ey.com/content/dam/ey-
sites/ey-com/en_au/pdfs/ey-fintech-census-
report2020.pdf

Government Support for  
Blockchain & FinTech

While various regulators and 
government departments offer FinTech 
specific services or benefits, there is 
no overarching FinTech strategy that 
has yet been implemented by the 
government. In 2021 however, the 
Senate held an Inquiry into Australia 
as a Technology and Financial Centre 
(Senate Inquiry).

The Australian financial services 
regulator, ASIC, operates an Innovation 
Hub and encourages any eligible 
business to apply for informal 
assistance and high-level guidance 
on Australia’s financial services laws. 
Unfortunately, the ASIC Innovation 
Hub does not go so far as to offer 
businesses any legally binding 
guidance or specific confirmations 
about whether exemptions to certain 
regulatory requirements will apply. This 
is particularly difficult for Blockchain 
businesses. The Innovation Hub does 
provide a designated contact for 
applicants and 12 months of informal 
guidance.

The Chairman of ASIC, Joe Longo, 
has recently said that ‘[w]e have a 
proliferation of payment systems and a 
regulatory regime which the governor 
has noted – and we all accept – is in 
need of reform…. We don’t have a lot 
of time to deal with these issues. The 

https://piperalderman.com.au/member/michael-bacina/
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quicker we can regulate this space 
in a way that gets the balance right 
between being innovative and investor 
protections, the better.’

ASIC also operates a FinTech 
regulatory sandbox, which allows 
eligible FinTech companies to test 
certain products or services for a 

period of up to 12 months without an 
Australian Financial Services (AFS) 
license. The sandbox is limited to 
services offering advice or dealing 
in products, and then only in limited 
deposit or payment products (up 
to $10,000 but only if issued by an 
Authorised Deposit-taking Institution), 

general insurance (up to $50,000 
insured), liquid securities (up to 
$10,000) and limited consumer credit 
contracts (with certain features and 
between $2,001 and $25,000). It 
is not suitable for any Blockchain or 
decentralised products.

ASIC has also signed international cooperation agreements designed to break 
down market entry barriers with regulatory counterparts in the following countries:

Canada: ASIC-OSC  
cooperation agreement and  
ASIC CSA cooperation agreement

Hong Kong: ASIC-HKSFC 
cooperation agreement

Luxembourg:  
ASIC-CSSF arrangement

Malaysia: ASIC-SC 
cooperation agreement

Singapore: ASIC-MAS 
cooperation agreement

United States: ASIC-CTFC 
fintech arrangement

United Kingdom: ASIC-
FCA cooperation agreement 
and ASIC-FCA enhanced 
cooperation agreement

Switzerland: ASIC-FI\JMA 
cooperation agreement

UAE: ASIC-Abu Dhabi  
cooperation agreement  
and ASIC-Dubai FSA 
cooperation agreement
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In 2017, the Australian Transaction 
Reports and Analysis Centre 
(AUSTRAC) - the main anti-money 
laundering regulator in Australia, 
launched the Fintel Alliance Innovation 
Hub in an attempt to broaden the 
opportunity for partnering organisations 
to co-design and test solutions to new 
technology that can assist in obtaining 
and evaluating financial intelligence at 
an operational level. Further, AUSTRAC 
has implemented the Operations Hub, 
where data is combined with tracking 
tools to identify the most effective 
practice methodologies and provide a 
platform for financial intelligence to be 
exchanged on a face-to-face level. 

As of 21 April 2022, AUSTRAC has 
released two new financial crime 
guides to assist businesses in stopping 
ransomware attack payments and the 
criminal abuse of digital currencies. 
The guides titled ‘Detecting and 
Stopping Ransomware Payments’ 
and ‘Preventing the Criminal Abuse 
of Digital Currencies’ each contain 
practical information and indicators to 
help businesses identify and report 
a payment if it could be related to 
ransomware attacks, or if an individual 
may be using cryptocurrencies 
to commit serious offences such 
as money laundering or terrorism 
financing.  Cryptocurrency transactions 
involving illicit transactions remain 
extremely rare as a percentage of 
transactions, at 0.15%.2

The Australian Government has 
emphasized its commitment to 
progressing the implementation of the 
Consumer Data Right (CDR) regime. 
The CDR regime seeks to ensure that 
information is accessed and transferred 
to accredited data recipients in a safe, 
effective, and efficient manner. 

2 https://blog.chainalysis.com/reports/2022-
crypto-crime-report-introduction/

On 14 June 2019, the Australian 
Treasury released the revised draft 
Open Banking designation instrument 
for consultation, which was made 
under subsection 56AC(2) of the 
Competition and Consumer Act 2010 
(Cth). On 4 September 2019, the 
Consumer Data Right (Authorised 
Deposit-Taking Institutions) Designation 
2019 (Cth) was passed and sets out 
the classes of data that are included 
and excluded from the CDR regime, 
which assists consumers to unlock 
their data and move more easily 
between financial service providers. 
On 15 March 2022, the Federal 
Government commenced consultation 
on expanding the CDR to cover open 
finance. This new instrument would 
allow consumers to compare a wider 
range of financial products, extending 
beyond the banking sector including 
superannuation, insurance, and non-
bank lending markets.

Government support for blockchain 
initiatives has been growing, with a 
Senate Inquiry into Australia as a 
Technology and Financial being held in 
2021. To date, a primary policy focus 
has been increasing the cyber-security 
workforce in line with the Government’s 
Cyber Security National Workforce 
Growth Program. 

The Australian Treasury released an 
Issues Paper on Initial Coin Offerings 
in January 2019 which clarified: the 
most effective way to define ICOs; the 
key drivers of the ICO market moving 
forward; what opportunities and risks 
are posed by ICOs; and what changes 
were needed to Australia’s regulatory 
framework and tax treatment of ICOs.

The Treasurer, the Hon. Josh 
Frydenberg, has said that the Morrison 
Government plans to move forward 
with a tranche of new crypto asset 
reforms to provide ‘Australia [with] an 
opportunity to be among the leading 
countries in the world in leveraging this 
new technology.’

On 20 October 2021, the Senate 
Select Committee on Australia as a 
Technology and Financial Centre – 
chaired by Senator the Hon. Andrew 
Bragg – released its final report on 
the regulatory landscape of Australia’s 
FinTech industries and markets. The 
Committee was set up to look at ways 
to regulate crypto and digital assets, 
which are at this moment largely 
unregulated. The Committee accepted 
over 100 submissions from industry 
participants and various other market 
players to issue the final report which 
made 12 recommendations. 

Among these 12 recommendations 
were suggestions for new custody 
and depository services for digital 
assets; a review of the Anti-Money 
Laundering and Counter-Terrorism 
Funding regime; a central bank digital 
currency; expanding the Australian 
Financial Complaints Authority’s scope 
and jurisdiction to include crypto 
firms; increasing transparency around 
de-banking; a new decentralised 
autonomous organisation legal 
structure; and several tax policy 
suggestions.
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During the Blockchain Week event 
held in March 2022, Senator the Hon. 
Andrew Bragg announced the Federal 
Government’s proposal to introduce 
targeted legislation that responds 
directly to the Australian digital asset 
ecosystem. The proposed Digital 
Services Act, according to Senator 
Bragg, would be guided by the 
following four key principles as outlined 
in his address of 21 March 2022:

We expect that the proposed legislation 
would provide a legislative framework 
for cryptocurrency market licensing, 
provide clearer custody obligations, 
and regulate decentralised autonomous 
organisations. Consultation around that 
framework is underway.

Peer-to-peer marketplace lending 

Australia has no specific legislation 
dealing with peer-to-peer lending. 
However, the investment aspect of such 
a marketplace will often be structured 
to be a ‘managed investment scheme’ 
thereby falling within the ambit of the 
Corporations Act. The operator of the 
managed investment scheme must 
hold an AFSL to provide general advice 
and deal in the interests managed by 
the scheme.

Where consumer credit is provided, 
it will be regulated under the National 
Consumer Credit Protection Act 
2009 (Cth) (NCCPA), as the operator 
must hold an ACL authorising it to 
provide consumer credit. In regards to 
consumer protections, the NCCPA and 
the NCC contain consumer protection 
provisions that require the operator to 
assess whether credit is unsuitable to a 
consumer prior to providing it. Further 
protections prescribe procedures to be 
followed in the event of default. Credit 
provided for investment purposes, 
business purposes, or to non-natural 
persons is not regulated by the NCCPA 
but may be subject to the ASIC Act if it 
is provided to small businesses.

• Technology neutrality.

• Broad, flexible principles, not a 
prescribed code.

• Regulation by a Minister, not 
bureaucratic agencies.

• Within Government, cooperation 
and appropriate powers, 
resourcing, and personnel.

1

2

3

4

Australia has no specific 
legislation dealing with  
peer-to-peer lending. 

Regulation of peer-to-peer lending falls 
within ASIC’s jurisdiction. There are 
no limits on the amounts that can be 
lent and no restrictions on the types 
of people who can borrow. Whilst 
there are no general restrictions on the 
types of people who can lend under 
this scheme, whether a person can be 
a lender will depend on whether the 
person is a retail or wholesale investor 
and if the operator is authorised to 
provide services relating to peer-to-
peer lending managed investment 
scheme to wholesale and/or retail 
investors. Additional advertising 
guidance has been published by ASIC 
for marketplace lending products.
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Crowdfunding

Australia’s regulatory framework for 
equity-based crowd-sourced funding 
(CSF) was established in March 2017 
and commenced on 29 September 
2017 through amendments to the 
Corporations Act to permit public 
companies to conduct limited  
crowd-funding. 

The reach of the CSF regime was 
subsequently expanded by the 
Corporations Amendment (Crowd-
sourced Funding for Proprietary 
Companies) Act 2018 (Cth), with 
eligible proprietary companies 
permitted to raise up to AUD$5 million 
of funds using CSF. 

 

Australia's CSF regime has the following features:

CSF offers can only be made 
bv 'eligible' CSF companies, 
which now includes:

Proprietary companies  
wishing to use the CSF  
regime will be required to:

Obligations and investor 
protections that apply to CSF 
offers include:

In addition, crowd-funding offers must be made by the hoIder of an AFS licence 
or on a platform operated by a CSF Intermediary which holds an AFS licence. 
There are a number of CSF lntermediaries gaining popularity in Australia.

Maintain a minimum of two 
directors

Prepare annual financial 
and directors' reports in 
accordance with accounting 
standards

Have their financial reports 
audited once they raise $3 
million or more from CSF 
offers

Unlisted public companies 
with less than:

AUD$25 million in 
consolidated gross 
assets

AUD$25 million in 
annual revenue

An investor cap of 
$10,000 - per annum 
per company for retail 
investors

The provision of a CSF - 
offer document containing 
minimum information

A five-day cooling off 
period for investors

Comply with the existing 
related party transaction 
rules that apply to public 
companies
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Artificial Intelligence 
 and Robo-Advice

Robo-advice is defined in the ASIC 
Regulatory Guide 255 as the provision 
of financial product advice through 
the use of algorithms and digital 
technology without the involvement 
of a human. These algorithms 
gather information about a client 
and provide product and investment 
recommendations based on income, 
assets, and risk tolerance.  The advice 
provided can be general or specific.

The obligations that apply to the 
provision of traditional financial 
product advice and digital advice 

are considered to be identical. For 
example, no AFS is required for the 
provision of factual information only. 
However, if robo-advice is generating 
general or personal financial product 
advice then that advice itself will likely 
be a financial service and fall under 
the Corporations Act 2001 unless an 
exemption under s911A applies.

ASIC has provided specific relief 
from holding a licence to providers 
of generic financial calculators under 
Regulatory Guide 167 and ASIC 
Instrument 2016/207. A generic 
financial calculator is defined as a 
facility, device, table, or thing which is 

used to make general calculations and 
which does not advertise or promote a 
specific product.

Once an AFS is required, the rules 
relating to compliance as a licence 
holder apply. In particular, a FinTech 
operating AI or robo-advice needs 
to ensure they have people within 
their business who understand the 
technology and algorithms used 
in the business and, critically, can 
review the advice generated by 
the algorithms. In addition, such 
businesses should ensure they review 
the digital advice provided to ensure it 
is legally compliant. Data retention and 
security are other areas that will need 
close attention to ensure that licence 
obligations are met.

To the extent AI or robo-advice is 
used to provide a designated service 
under the AML/CTF Act, then the 
business providing that service, even 
if automated, may have reporting 
obligations to AUSTRAC about 
suspicious and threshold transactions.

Obligations that apply to the provision of traditional financial 
product advice and digital advice are considered to be identical

Image: Melbourne
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Crypto-Assets, Digital Currencies 
and Digital Wallets

Australia was early in amending the 
Anti-Money Laundering and Counter 
Terrorism Financing Act to define a 
‘digital currency’ as:

a. A digital representation of value 
that (i) functions as a medium of 
exchange, a store of economic 
value, or a unit of account; and 
(ii) is not issued by or under the 
authority of a government body; 
and (iii) is interchangeable with 
money (including through the 
crediting of an account) and may 
be used as consideration for 
the supply of goods or services; 
and (iv) is generally available to 
members of the public without 
any restriction on its use or 
consideration; or

b. A means of exchange or digital 
process or crediting is declared to 
be digital currency under the AML/
CTF Rules.

Blockchain

There are no specific rules or 
regulations governing the use of 
distributed ledger technology or 
blockchain.

Australian regulation is intended to be 
technologically neutral, and FinTechs 
involved in blockchain are expected to 
consider the nature of services being 
offered to determine whether any rules 
or regulations specifically apply to them.

For example, ASIC’s INFO 219, sets 
out an assessment tool for businesses 
to identify whether an AFSL may be 
required for DLT-based services. This 
tool includes a set of factors to be 
considered by the business, such as; 
which DLT platform is being used, 
how it will be run, how it works under 
the law, how is the DLT using data, 
and how does the DLT affect others. 
Unfortunately, the tool is outdated 
and skews to suggest that DLT is not 
appropriate for many applications 
where products in the marketplace are 
showing otherwise.

ASIC’s view stated in INFO 225 is that 
many cryptographic token offerings 
could be managed investment schemes 
and that FinTech providers who are 
offering market infrastructure or clearing 
and settlement will require licensing or 
an exemption to offer such services. At 
the time the Senate Select Committee 
published its final report, the Committee 
did not consider cryptographic tokens 
to be securities. There has been no 
published enforcement action by ASIC 
or any reported cases where a finding 
has been made that cryptographic 
tokens are financial products or 
securities to date in Australia, but this 
remains a grey area.

Australian regulation is intended 
to be technologically neutral



Doing Business in Australia | 56Blockchain & FinTech

The AML/CTF Rules may be updated 
by the CEO of AUSTRAC and do 
not require parliament to change 
underlying legislation, but the 
definition of ‘digital currency’ has not 
been expanded as yet. The tax laws 
have a slightly different definition of 
digital currency and that difference is 
worth bearing in mind. In relation to 
AML/CTF, where a business wishes 
to offer a service of converting fiat 
currency to cryptocurrency, it will be 
providing a designated service under 
the AML/CTF Act and that business 
will be required to be enrolled and 
registered as a Digital Currency 
Exchange (DCE) with AUSTRAC 
unless an exemption applies. This 
is expected to be expanded in the 
near future to capture the offer of 
conversion services from crypto to 
crypto.

The need for registration has seen 
over 450 crypto-exchanges global 
register their businesses in Australia 
since the registration system was 
introduced.

For businesses that plan to issue 
crypto-assets, or to offer to deal 
in crypto-assets, the starting point 
is to determine if the crypto-asset 
or tokens are a financial product 
within the definition set by the 
Corporations Act. If so, a business 
issuing crypto-assets will be required 
to hold an AFS licence and will likely 
be operating a MIS in issuing a 
crypto-asset, but will face significant 
challenges in being able to meet 
any of the compliance required 
in holding an AFSL (for example 

obtaining insurance). A business 
offering to deal in crypto-assets that 
are financial products, such as by 
operating a market, must also obtain 
an AFS licence if it is dealing with, 
giving advice or providing intermediary 
services for crypto-assets that fall 
within the definition of financial 
products. There are no licensed market 
operators which offer crypto-assets 
which are financial products at present, 
but several ETFs will be listing on the 
ASX soon which will offer underlying 
crypto-assets within existing financial 
product structures.

If a business is offering payment 
services, such as accepting crypto-
assets and making payments to a 
nominated other party or bank account, 
then assuming the crypto-asset is not 
a financial product, the business will 
still be providing a ‘non-cash payment 
facility’ as defined in s 763D of the 
Corporations Act, and the entity will 
be required to hold an AFS licence 
unless it can fall within an exemption, 
such as the ‘low-value NCP exemption’ 
set out in RG185. Digital wallets in 
Australia will most likely constitute non-
cash payment facilities. The Non-cash 
payment facility concept in Australia 
is broadly analogous to the e-money 
regulatory system in Europe.

Finally, if a crypto-asset stored by a 
business is a financial product, that 
business must ensure that it holds the 
appropriate custodial and depository 
authorisations, under an AFSL 
authorisation.  At present, there are 
no licensed crypto-asset custodians in 
Australia.

i) establishing a market licensing 
regime for Digital Currency 
Exchanges, including capital 
adequacy, auditing, and 
responsible person tests under 
the Treasury portfolio;

ii) establishing a custody or 
depository regime for digital 
assets with minimum standards 
under the Treasury portfolio;

iii) amending the Capital Gains 
Tax (CGT) regime so that digital 
asset transactions only create a 
CGT event when they genuinely 
result in a clearly definable 
capital gain or loss;

iv) leading a policy review of the 
viability of a retail Central Bank 
Digital Currency in Australia; and

v) enacting the recommendation 
from the 2019 ACCC inquiry into 
the supply of foreign currency 
conversion services in Australia 
that a scheme to address the 
due diligence requirements of 
banks be put in place, and that 
this occurs by June 2022.

The Senate Inquiry made several 
targeted recommendations concerning 
crypto-assets, digital currencies, and 
digital wallets, including:
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Decentralised Finance (DeFi)

DeFi describes an ecosystem of 
finance tools that are built on public 
blockchains, predominately Ethereum. 
DeFi is used as a collective term to 
define financial products and services 
that are accessible to anyone who 
has access to distributed ledger 
technology. DeFi markets never close 
and there is no central authority over 
those markets. 

Contrasted to traditional methods of 
finance, a user is able to hold and 
control their own money within DeFi 
systems, whereas traditional financial 
intermediaries hold cash and financial 
products on behalf of clients. A 
consumer is able to see and control 
where their cryptocurrency funds are 
deployed in DeFi systems with minimal 
processing times. However, scams and 
“rug pulls” are present in DeFi and the 
decentralised nature of smart contract 
operations means that it is difficult, if 
not impossible, to seek recourse in 
the event of a scam or theft. ASIC has 
not provided any guidance to date 
addressing how DeFi protocols could 
seek to be licensed or regulated, and 
this remains a vexing issue.

Digital Currency Exchanges

As set out above, a business 
providing the designated service of 
the conversion of fiat currency to a 
crypto-asset will be required to register 
as a Digital Currency Exchange with 
AUSTRAC. In order to register as a 
DCE, a business will need to prepare 
an Anti-Money Laundering & Counter 
Terrorism Financing Program and meet 
the specified threshold and suspicious 
transaction reporting obligations. Over 
250 Digital Currency Exchanges and 
brokerages around the world have 
registered with AUSTRAC to date and 
processing times have risen to 90 days 
given the demand.

In addition to the need to register 
with AUSTRAC, if a digital currency 
exchange is issuing tokens that are a 
financial product (for example via an 
“Initial Exchange Offering” or listing a 
token that was part of an “Initial Coin 
Offering” if the tokens in question 
constitute financial products or interests 
in a MIS), then the exchange will need 
to hold an Australian financial services 
licence to deal in those tokens and 
may need a market authorisation on 
that licence. 

Depending on the structuring of an 
exchange, and how crypto-assets are 
cleared or settled, an exchange may be 
operating a clearing settlement facility 
and as a result be required to hold a 
CS facility license under Pt 7.3 of the 
Corporations Act.

At present there are no exchanges that 
hold a market licence or a clearing 
facility licence, but licensing of Digital 
Currency Exchanges as a marketplace 
is expected in coming years.

Token sales

In May 2019, ASIC updated its 
INFO225 guidance in relation to token 
sales. ASIC’s view is that there is a 
high risk that most token sales or token 
generation events will be considered 
a managed investment scheme (MIS) 
requiring the responsible entity to hold 
an AFS licence. ASIC emphasises in 
the updated guidance that it expects 
entities which do not have an AFSL to 
be able to justify a conclusion that their 
token or ICO is not a financial product, 
and to know who their investors are if 
the entity intends to rely on wholesale/
sophisticated investor exemptions 
to the requirement that a MIS which 
accepts investment from retail investors 
above certain limits be registered with 
ASIC.

Unfortunately, ASIC’s updated INFO225 
does not provide any guidance on how 
entities could undertake a licensed 
token offering that is compliant with 
the obligations of a MIS operated by 
an AFS licence holder in relation to 
matters such as custody or secondary 
trading of crypto-assets. ASIC does not 
provide any categories of crypto-tokens 
that they identify as financial products 
or not financial products, but ASIC has 
previously stated Bitcoin and Ethereum 
are not financial products.

B

DeFi markets never close and 
there is no central authority over 
those markets. 

ASIC has previously stated 
Bitcoin and Ethereum are not 
financial products.
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Non-Fungible Tokens (NFTs)

One of the hottest areas of growth, 
both in the art/collectible space and 
in representing assets on-chain, has 
been in the rise of non-fungible tokens 
(NFTs).  NFTs are not specifically 
regulated in Australia but raise 
key issues including in respect of 
intellectual property and royalties, 
taxation, potential financial product 
issuance and compliance with the 
Australian Consumer Law.  

Start-ups and enterprises, as well 
as large sporting organisations, are 
exploring the use of NFTs in the 
financial and non-financial worlds, with 
a great deal of innovation expected to 
come. For example, in January 2022, 
Tennis Australia and the Australian 
Open partnered with Decentraland and 
Sweet.io to offer 6,766 ‘Art ball’ NFTs. 
These NFTs tracked metadata from the 
game and were each linked to a 19cm 
x 19cm section of the match court. 
Where a winning shot landed on a 
consumer’s NFT plot, that token would 
attract physical rewards such as a 
physical ball used in the game as well 
as an increase in the value of the NFT.

NFTs have also seen significant 
adoption in the ticketing industry. 
Blockchain can provide a trusted 
source for both ticket holders and 
ticket providers. The transfer of NFTs 
between parties from the initial point 
of sale to the resale of the ticket 
is stored on the blockchain in an 
immutable state – allowing parties to 
prove their ticket’s authenticity.  The 
Australian Consumer Law applies to 
sales of NFTs and intellectual property 
licensing must be considered carefully 
when a business is entering into an 
NFT project.
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Structuring the acquisition 
or establishment of a 
business in Australia  
(e.g. choosing a branch 
or local subsidiary and 
the method of financing 
a subsidiary by debt or 
equity) requires detailed 
consideration of the 
implications under 
Australian and overseas 
tax laws (and any double 
tax agreement between 
Australia and relevant 
overseas jurisdictions) 
which is beyond the scope of 
this publication. 

The following summary describes the Australian taxation landscape.

Types of taxes
Tax in Australia is imposed at both the Federal and State level. 

FEDERAL TAX STATE TAX

The main taxes imposed at 
Federal level include

The main taxes imposed at 
State level include

Income tax

Including tax on capital gains
Stamp duty

Goods and services tax 
(GST)

Payroll tax

Fringe benefits tax  
(FBT)

Land tax

TAX

https://piperalderman.com.au/member/alan-jessup/
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Income tax
In Australia, income tax is payable 
by a range of taxpayers, including 
companies and individuals. Residents 
are liable to tax on their worldwide 
income whereas non-residents will 
only be liable to tax on their Australian 
sourced income. However non-
residents will not be liable to tax on 
Australian sourced income to the extent 
that the income is subject to Australian 
withholding tax (interest, dividends 
and royalties) or would be subject to 
Australian withholding tax but for an 
exemption (e.g. dividends to the extend 
that they have been franked).  

A taxpayer’s assessable income will 
be reduced by allowable deductions. 
If a taxpayer’s allowable deductions 
in any given year exceed assessable 
income, these revenue losses can be 
offset against future assessable income 
provided certain conditions are met. 
Income tax is also payable by foreign 
individuals who work in Australia, 
with different calculations applying 
depending on whether they are a 
resident or non-resident of Australia 
for tax purposes. Certain individual 
taxpayers are also subject to additional 
levies on their taxable income, such as 
the Medicare levy.

Tax on net capital gains
Generally speaking, when a taxpayer 
disposes of CGT assets, they may 
make either capital gains or capital 
losses. Net capital gains are included 
in assessable income and therefore 
after deductions are subject to 
Australian income tax. Australian 
resident taxpayers are required to 
include in their assessable income 
net capital gains which includes in the 
calculation of the net capital gains aby 
capital gains and capital losses derived 
from the disposal of their worldwide 
CGT assets. However, capital gains 
and capital losses made by non-
resident taxpayers with respect to CGT 
assets which are not taxable Australian 
property are disregarded. Non-resident 
taxpayers will only be liable to include 
in the calculation of their net capital 
gains, capital gains and capital losses 
which relate to disposal of taxable 
Australian property (basically land 
including mining and exploration 
tenements and non-portfolio interests 
in land rich entities). The capital gains 
made by a taxpayer are reduced by 
their capital losses to determine their 
net capital gains which are included 
in the taxpayer’s total assessable 
income in the same way as other 
items of assessable income, such as 
employment earnings. Capital losses 
can only be offset by capital gains or 
carried forward to offset capital gains 
in future years. 

Tax administration
Taxpayers are assessed for income 
tax on their taxable income being 
assessable income (including net 
capital gains) less deductions each 
year ending 30 June (financial year) 
and are required to lodge an income 
tax return each financial year. The 
rate of tax for individuals is based on 
marginal tax rates ranging from 0% to 
45% (for 2019-20). However this does 
not include the 2% Medicare Levy. The 
rate of tax for companies is between 
27.5% and 30% (as at January 2020). 
A subsidiary of a foreign company 
may apply for a substituted accounting 
period in order to coincide with the 
balance dates of its foreign parent 
entity. Partnerships, joint ventures and 
trusts are usually treated as conduits 
in relation to income tax, and income 
earned through these structures is 
usually taxed in the hands of the 
underlying entities involved. 

In addition, some taxpayers are 
required to remit instalments of 
income tax (companies usually 
remit each quarter and individuals 
have instalments withheld from their 
payments on their behalf) to the 
ATO under a Pay-As-You-Go (PAYG) 
instalment system. However, any 
overpayments/underpayments of tax 
made during the year will be adjusted 
in the taxpayer’s income tax return for 
each financial year.

FEDERAL TAXES
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Goods and services tax
GST, similar to many other value 
added taxes around the world, is an 
indirect broad-based consumption 
tax. It is imposed at the standard rate 
of 10% on most goods and services 
supplied by businesses at each step 
along the production chain that occurs 
in Australia (although a credit system 
ensures that the tax is generally only 
borne by the final consumer). Some 
supplies are classified as GST free 
supplies, input taxed supplies or 
are otherwise exempt from the GST 
regime (for example, if there is no 
connection between the supply  
and Australia).

Generally, an entity will be required to 
register for GST if its annual turnover 
for the previous 12 month period (or 
projected annual turnover for the next 
12 months) in relation to supplies 
which are connected with Australia 
exceeds $75,000. All businesses 
registered for GST purposes must 
have an Australian Business Number 
which is a unique identifying number 
issued to businesses for their dealings 
with the ATO. Registered entities are 
liable to account for GST on supplies 
made by them to customers, but 
also entitled to obtain GST credits for 
the amount of GST paid by them in 
acquiring supplies in the course of 
their business. The net GST calculated 
for the entity is then remitted either 
monthly or quarterly in conjunction 
with a Business Activity Statement. 

Fringe benefits tax
FBT applies to taxpayers who 
provide non-cash benefits and 
reimbursements to employees, their 
employees’ associates, and in some 
circumstances contractors. Because 
the supplier of the benefit pays tax 
on the provision of the benefit, the 
recipient of the benefits are not 
assessed on the value of the benefit. 

Debt/equity rules
While Australia has no general rule 
governing how companies are to 
be capitalised, under the debt/
equity rules, taxpayers are required 
to determine whether a financial 
instrument is classified as debt or 
equity for taxation purposes. This 
will in turn affect the tax treatment of 
payments made on such instruments. 
A financial instrument which takes the 
legal form of debt may be classified 
as equity. As such, interest payments 
will not be deductible and will be 
treated as dividends for tax purposes. 
On the other hand, a financial 
instrument which takes the legal form 
of equity may be classified as debt 
with the associated tax consequences.

Thin capitalisation
Thin capitalisation rules may operate 
when the amount of debt used to 
finance the company’s Australian 
operations exceeds specified limits. 
The rules disallow a proportion of the 
otherwise deductible finance expenses 
(such as interest payments on debt) 
attributable to the Australian operations 
of both Australian and foreign 
multinational investors. However, where 
a taxpayer can establish that the 
interest is paid at arms length rates, the 
excess interest may be allowed.

Withholding tax
Dividends, interest and royalties 
paid by residents of Australia to 
non-residents (who do not have a 
permanent presence in Australia) are 
subject to withholding tax at the rate 
of 30%, 10% and 30% respectively. 
However, these rates may be reduced 
where Australia has a double tax 
agreement with a country in which the 
non-resident resides. Also Australia 
has a dividend imputation system 
where the tax paid by the Company is 
imputed to the shareholders in the form 
of a franking credit. Where a dividend 
is fully franked there is no withholding 
tax on the dividend although the non-
resident cannot use the franking credit 
which is lost.

Withholding tax also applies to 
certain types of payments made to 
non-residents who do not have a 
permanent presence in Australia. The 
types of payments to which withholding 
tax applies include: entertainment 



Doing Business in Australia | 62Taxation

and sports activities, construction, 
installation and upgrading of buildings, 
plant and fixtures and associated 
activities and promoting or organising 
casino gaming junket arrangements.

There is also a recently introduced 
CGT withholding tax in relation to 
real property transactions in Australia 
involving sales by non-residents. For 
this purpose every person is deemed 
to be a non-resident unless they 
hold a clearance certificate from the 
Australian Taxation Office. 

Transfer pricing
Australia’s transfer pricing rules seek 
to reduce the risk that taxable income 
gained by Australian entities is shifted 
outside the scope of the Australian 
tax system through international 
dealings with related parties. This is 
usually done through the use of non-
arm’s length prices for goods and 
services or through low or no-interest 
loans. In certain circumstances arm’s 
length prices will be substituted by 
the Commissioner of Taxation. The 
OECD Transfer Pricing Guidelines are 
incorporated into the transfer pricing 
provisions and therefore may be relied 
upon in determining the principles that 
apply. 

Stamp duty
Stamp duty is a State tax that is 
generally payable on transactions 
including the transfer or conveyance 
of property or assets, situated 
in, or otherwise attributed to, the 
relevant State or Territory. Stamp 
duty is usually payable by the 
purchaser or transferee and is 
calculated on the amount of the 
higher of the consideration or the 
unencumbered value of the property 
transferred. Stamp duty may amount 
to a considerable sum and is an 
important consideration in many 
business transactions including 
the purchase of a business or the 
acquisition of assets such as land 
interests. In addition, special rules 
apply which impose a higher rate 
of duty (equal to the rate applicable 
to a transfer of land) where a share 
or unit is transferred in a company 
or that which holds land above a 
threshold value. In some cases 
non-residents pay higher amounts 
of stamp duty on the acquisition of 
certain real property.

Payroll tax
Payroll tax is a State tax levied at 
specified rates by reference to annual 
wages and salaries of employees that 
exceed prescribed threshold amounts 
in each relevant State or Territory. 
The taxes are similar in each State 
and Territory but they are not uniform. 
Rates currently range from 4.75% to 
6.85%. It is necessary for employers 
to be registered for payroll tax with 
each relevant State or Territory 
revenue authority.

Land tax
Land tax is an annual tax levied 
(except in the Northern Territory) 
on the owner of land based on the 
unimproved capital value of the land 
in most States and Territories. The rate 
of land tax varies from State to State. 
Land tax is generally not assessed 
on an individual’s primary place of 
residence.

STATE TAXES
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Land tenure in Australia
Land in Australia is generally referred 
to as freehold land or leasehold land.  

Freehold land (or fee simple) is the 
most complete form of land ownership 
in Australia. It allows the owner of the 
land to deal with the land subject to 
compliance with applicable planning 
and environmental laws. Owners of 
land can deal with freehold land in 
a number of ways, including selling, 
leasing, licensing and mortgaging the 
land.  Most privately owned land in 
Australia is freehold land. 

Leasehold land refers to land that is 
leased to a legal entity by the Crown.  
The legal entity is granted the right to 
exclusive occupation of the land. Some 
leasehold interests are perpetual in 
nature, and others are granted for fixed 
periods of time, usually between 1 to 
100 years for a specified purpose. 

A lease of freehold land is not 
leasehold land. 

Both individuals and companies can 
own land in Australia, either in full or  
in shares.

Title systems
There are six principal title systems in 
Australia, including: 

The majority of land in Australia is held 
under the Torrens title system. Torrens 
title is the name given to a simple and 
unique land title registration system 
developed in Australia. It is a system 
of title by registration. Torrens title 
operates by ensuring that legal title 
to land is only acquired by an actual 
recording of a transaction on the 
register (in the absence of fraud).

Strata title is a form of Torrens title as 
titles in strata schemes are registered 
under the Torrens system. Strata 
title covers most multiple occupancy 
premises in Australia.

Principal title systems

• Torrens title

• Strata title

• Crown land title

• Aboriginal and native title

• Old system title

• Possessory title. 

1

2

3

4

5

6
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Legislative regime 
Each Australian State and Territory has 
its own conveyancing processes and 
separate legislative regime in relation 
to the property and title.

Foreign Investment Review 
Board (FIRB) approval

Generally, an acquisition of an interest 
in Australian urban land by a foreign 
interest will require prior approval from 
FIRB under the Foreign Acquisitions 
and Takeovers Act 1975 (Cth). 
Australian urban land is defined to 
mean all land in Australia other than 
Australian land used wholly and 
exclusively for carrying on a business 
of primary production.  However, there 
are exemptions available in certain 
circumstances.  Approval will usually 
be given unless the acquisition is 
contrary to the national interest.

Acquiring real estate  
in Australia

Contracts for the conveyance of land in 
Australia must be in writing and signed 
by each party to the transaction. 

Usually a sale contract comprises the 
commercial details, industry approved 
standard terms (which vary between 
each State and Territory) and special 
conditions. In some Australian States 
and Territories there is a duty to 
also disclose in a contract certain 
prescribed documents.  

Purchasers of land can undertake 
due diligence either before or after a 
contract has been executed. 

In most circumstances a purchaser 
will only undertake due diligence after 
a sale contract has been executed 
if there is a special condition in the 
contract which allows the purchaser 
to be released from the contract if 
the outcome of the due diligence is 
unfavourable for any reason. 

A purchaser’s solicitor will review and 
negotiate the sale contract, review the 
title particulars and carry out standard 
conveyancing searches to ascertain 
whether the land is subject to any 
adverse affectations.

Electronic conveyancing
Most Australian States and Territories 
complete land conveyancing 
transactions using electronic 
lodgement network operators. Our 
preferred operator is PEXA.

Once contracts have been executed 
a PEXA workspace is created. 
Each party’s lawyer, bank and any 
other interested parties will join the 
workspace as participants.

Within a PEXA workspace the 
participants are able to:

• correspond;

• share and sign documents (ie. 
land Transfer, Mortgage, Lease);

• agree adjustments;

• direct where purchase monies are 
to be sourced from;

• direct where sale proceeds are to 
be paid to; and

• complete settlement electronically.
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Employment

Australian employment 
law has for many years 
had a strong tendency 
towards worker protection. 
International companies 
acquiring or establishing 
business in Australia need to 
carry out due diligence on 
the prevailing employment 
conditions in the industry 
to understand costs and 
management issues affecting 
the proposed business.

Annual leave

Long  
service leave

Compassionate  
leave

Notice of  
termination and 
redundancy pay

Maximum  
weekly hours

Offers and  
requests for  

casual conversion

Requests for  
flexible working 
arrangements

Personal/carer’s  
leave

Public holidays

Unpaid parental leave  
and  

related entitlements

Unpaid family  
and domestic  
violence leave

Obligation to give employees Fair Work Information Statement  
and Casual Employment Information Statement

Community  
service leave

Minimum employee entitlements
The Fair Work Act 2009 (Cth) provides two layers of minimum employee 
entitlements through the National Employment Standards (NES) and modern 
awards.  

The NES provides for minimum employment entitlements which cover:
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Other workplace laws
In Australia it is also mandatory 
for employers to contribute to a 
superannuation (pension) fund on 
behalf of their employees. Federal 
law currently requires employers 
to contribute at least 10% of each 
employee’s pay into a superannuation 
fund on their behalf. This percentage is 
slated to increase in the future. 

Employers must also abide by a wide 
range of rules directly imposed by 
both Federal and State or Territory 
legislation, which cover matters such 
as, dismissal, workplace health and 
safety, training and discrimination. 
Breaches of the legislation expose 
employers to hefty fines and in some 
cases, criminal prosecution.

All employers in Australia are required 
to obtain workers compensation 
insurance which provides for weekly 
compensation and lump sum benefits 
for employees who are injured at work.

Federal legislation also provides 
eligible working parents with up to 
18 weeks Government funded paid 
parental leave, in addition to an 
entitlement of up to two years unpaid 
parental leave.

The Information Statements provide 
information about the NES and other 
basic rights and entitlements of 
employees.

In addition to the minimum entitlements 
set out under the NES, modern awards 
apply to various different industries 
or occupations and set out minimum 
terms of employment for certain 
classes of employees. 

Agreements
Notwithstanding the above, in Australia, 
employers and their employees 
will generally enter into a written 
employment contract which may repeat 
some of the minimum entitlements 
and will usually include additional 
terms and conditions governing 
the employment. For the terms and 
conditions of an employment contract 
to be enforceable, they must comply 
with applicable legislation and any 
minimum entitlements.   

Separate to employment contracts, 
it is also possible for employers and 
employees to agree to collective 
agreements at the enterprise level, 
known as “enterprise agreements”.  
Enterprise agreements are approved 
by Australia’s industrial tribunal known 
as the Fair Work Commission.  For 
the Fair Work Commission to approve 
an enterprise agreement, employees 
must be better off overall than they 
would otherwise be under the relevant 
modern award. 

Terms in a modern award cover:

Wages, 

Allowances

Overtime,

Penalty rates

And other employee benefits.

In Australia it is also mandatory 
for employers to contribute to a 
superannuation (pension) fund 
on behalf of their employees.
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Worker rights  
and protections 

Australian laws provide a number 
of protections for workers against 
unfair or unlawful termination of 
employment. There are various 
avenues for workers to challenge 
the termination of their employment, 
via Federal and State/Territory 
legislation, as well as under 
common law. 

By way of example, a majority of 
employees are able to challenge 
the decision of an employer to 
terminate their employment if 
they believe that the decision was 
‘unfair’. In determining whether 
the termination was unfair, the Fair 
Work Commission will have regard 
to considerations such as whether 
there was a valid reason for the 
dismissal and  whether due process 
was followed. 

Where an employer acquires a 
business in Australia, they can 
usually decide whether to offer 
jobs to any or all of the existing 
workforce.  However, in deciding 
whether to offer the employees a 
role, employers must have regard 
to the numerous state and federal 
discrimination laws which protect 
employees on a wide range of 
grounds, including race, sex, 
disability, age and trade union 
membership. 

All employees in Australia are 
free to join, or not join, a trade 
union. It is unlawful for employers 
to discriminate, or take adverse 
action, against employees on the 
basis of their union membership 
or non-membership. Union officials 
have a right to enter workplaces in 
certain circumstances, however the 
union official will generally need to 
obtain a permit and comply with 
the conditions of entry laid down by 
legislation.

Industrial action, such as strikes, 
overtime bans and lockouts are 
generally unlawful in Australia 
unless the action meets specific 
criteria. Industrial action may only 
lawfully be taken during a period 
of bargaining for a new enterprise 
agreement. In certain cases, the Fair 
Work Commission and courts can 
exercise powers to bring industrial 
action to an end, including where 
the action threatens to harm the 
economy (among other reasons).

Employment laws in Australia are 
constantly changing. Consequently, 
it is vital that anyone wishing to 
do business in Australia obtains 
specialist legal advice before 
establishing a new business or 
taking over an existing one.

Protections against termination 
of employment Unions and industrial action 
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Australia has a universal 
visa system which requires 
all non-Australian citizens 
in Australia to hold visas or 
visa equivalents. Migration 
and temporary entry into 
Australia is administered by 
the Department of Home 
Affairs. There are a number 
of different categories of 
visas which may be applied 
for depending on the length 
of stay and the purpose of 
the visit. 

The Business Talent Visa, for instance, 
is a permanent residence visa for 
business people who wish to establish 
a new or develop an existing business 
in Australia. The visa is available to 
certain nominated individuals who 
have: 

Australia’s visa application system 
takes into account the applicant’s risk 
profile, reason for travel to Australia 
and individual characteristics. This is 
designed to operate as a screening 
mechanism to exclude individuals who 
pose a security, criminal or health risk.

The Australian Government has 
introduced a number of reforms over 
recent years aimed at encouraging 
business migration by making it 
easier to enter Australia for business 
purposes. This is in recognition of the 
benefits international business people 
have made, and continue to make, to 
the Australian economy. 
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net business 
and personal 
assets, and 
an annual 
business 
turnover of at 
least prescribed 
amounts

obtained certain 
levels of venture 
capital funding 
to start the 
commercialisation 
and development 
of a high-value 
business idea in 
Australia.

Australia’s migration policy does 
not discriminate on the basis of 
race, sex or religion.

Immigration

Another example of a recent business 
related migration reform initiative 
is the Investor Visa, which is a visa 
for migrant investors that invest a 
prescribed amount into complying 
investments for a designated minimum 
period.

Australia’s migration policy does not 
discriminate on the basis of race, sex 
or religion. Anyone from any country, 
regardless of ethnic origin, gender or 
colour, may apply to migrate provided 
they meet the legal criteria.
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Intellectual Property

Copyright
Copyright is protected in Australia 
under the Copyright Act 1968 (Cth) 
(Copyright Act) and extends to 
works (literary, dramatic, musical or 
artistic) and subject matter other than 
works (such as sound recordings, 
cinematograph films, television 
broadcasts and sound broadcasts, and 
published editions of works). Computer 
software is protected as a literary work.

Copyright protection gives the 
copyright owner certain exclusive 
rights in respect of the particular 
work or subject matter, including 
exclusive rights to reproduce or copy, 
publish, communicate to the public 
and to authorise others to do any of 
these things. 

In Australia, copyright protection 
does not require formal registration 
and, in fact, there is no provision for 
government registration. Copyright 
arises upon the creation of the work 
or subject matter. In order to attract 
copyright protection, the work or 
subject matter must be original, 
must be in material form and there 
must be a relevant connection with 
the Australian jurisdiction. Generally, 
copyright protection lasts for 70 years 
after the end of the year of the death of 
the author or 70 years from the end of 
the year the material was  
first published. 

In certain circumstances a work 
in which copyright might ordinarily 
subsist, will not have copyright 
protection because the work qualifies 
for protection under the Designs Act 
2003 (Cth) (whether or not design 
registration has been applied for).

Australia is also a signatory to the 
Berne Convention for the Protection 
of Literary and Artistic Works and the 
TRIPS Agreement which provides 
for the protection of copyright works 
and certain subject matter in other 
countries that are party to those 
international treaties. 

The Copyright Act includes provisions 
for the recognition of three Moral 
Rights which are afforded to the author 
of a work. The three moral rights 
are the right to be attributed as the 
author, the right not to have others 
falsely attributed as the author, and the 
right not to have the work subjected 
to derogatory treatment. Authors 
may consent to acts or omissions 
which would otherwise amount to an 
infringement of moral rights if such 
consent is in writing.
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Patents
Patents are provided in Australia 
under the Patents Act 1990 (Cth). A 
standard patent generally (subject to 
certain rights of extension in some 
cases) has a term of 20 years from 
the date of the patent.

Until recently it was also possible 
to obtain an innovation patent 
which has a term of eight years, 
however, from 26 August 2021, it is 
no longer possible to apply for an 
innovation patent.

In Australia patents may be granted 
for a broad range of subject matter 
including, for example, computer 
software, business methods and 
biotechnology.

Patent rights give the patentee the 
exclusive rights, during the term of the 
patent, to exploit the invention and to 
authorise another person to exploit 
the invention. The exclusive rights 
are personal property of the patentee 
and capable of assignment and of 
devolution by law. 

Australia is also a member of the 
Patent Cooperation Treaty which 
provides an international application 
process to allow Australian applicants 
to file for patent protection in each 
member country.

Designs
Registered Designs are protected by 
the Designs Act 2003 (Cth).

A design qualifies for registration if it is 
new and distinctive when compared to 
the prior art base.

Registration is effective for 10 years 
from the date of filing.

Registration is granted without 
examination, but cannot be enforced 
until the design is examined and 
certified.

The rights afforded by the registered 
design are infringed if one 
commercially exploits a product which 
embodies a design which is identical 
to, or substantially similar in overall 
appearance to the registered design.

Confidential Information
Misuse of confidential information, 
or trade secrets, may be addressed 
through the equitable action of breach 
of confidence. Unlike copyright, 
patents, designs and trademarks, this 
is not a statutory right but is rather 
an equitable right enforceable by the 
owner of the confidential information.  

Trade Marks
A trade mark is a sign, such as a 
word, device, symbol, shape, colour 
or sound, which is used to distinguish 
the source providing goods or services 
from others providing similar goods 
or services. 

Trade marks in Australia may be 
registered under the Trade Marks Act 
1995 (Cth). The registration process 
is administered by the Australian Trade 
Marks Office. Registered trade marks 
are enforced by the Federal Court 
of Australia. 

A registered trade mark is personal 
property that can be assigned or 
licensed. The registered owner of 
the trade mark has exclusive rights 
to use the trade mark and authorise 
other persons to use the trade mark 
in relation to the goods or services for 
which it is registered. 

Unregistered trade mark rights may 
also be enforceable through an action 
for passing off or for misleading or 
deceptive conduct under Australian 
Consumer Law (replacing the Trade 
Practices Act 1974 (Cth)).
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IT & e-Commerce
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Australia’s digital economy is 
diverse and rapidly expanding. This 
is especially accelerated by the 
COVID-19 pandemic and increased 
levels of internet connectivity in 
Australia in recent years. More than 
88% of Australian households have 
internet access from their homes and 
in 2022, there were over  
22 million internet users in Australia. 
The implementation of the National 
Broadband Network (NBN) and the 
construction of the 5G network has 
increased and improved connectivity. 
With the spread of connectivity, there is 
an increasing focus to ensure IT users 
and consumers are protected. 

In Australia, the Electronic Transactions 
Act 1999 (Cth) and the supporting 
State and Territory legislation recognise 
that electronic transactions are not 
invalid merely because they rely 
upon electronic communications or 
electronic signatures. This recognition 
is in line with the burgeoning practice 
of e-commerce in Australia where 
online sales are expected to reach 
$91.5 billion in 2025, according to 
GlobalData. There are, however, a 
number of legal and business process 
issues that remain to be resolved 

(including in relation to appropriate 
means of authentication of electronic 
transactions) that have held back the 
widespread adoption of electronic 
transactions in large commercial 
dealings. Issues such as the protection 
of intellectual property online, 
competition and consumer law issues, 
censorship regulations, privacy and 
spam regulations and contract law also 
require careful consideration.

Businesses operating in Australia often 
benefit from having an online presence. 
The .au Domain Administration Ltd 
(often called auDA) is an independent 
non-profit Australian company entrusted 
as the policy authority and industry 
self-regulatory body for the .au domain 
space and is recognised by the Internet 
Corporation for Assigned Names and 
Numbers (ICANN). It has adopted a 
dispute resolution procedure based 
on ICANN’s Uniform Domain Name 
Dispute Resolution Policy (often called 
UDRP) (but with some important 
modifications) to deal with disputes 
relating to .au domain names. The rise 
of city-specific domain names such 
as .melbourne and .sydney, which 
have also been approved by ICANN, 
has presented new opportunities for 

Australia’s digital economy 
is diverse and rapidly 
expanding. This is especially 
accelerated by the 
COVID-19 pandemic and 
increased levels of internet 
connectivity in Australia in 
recent years. 

In 2022, there were over  
22 million internet users  
in Australia

The rise of city-specific domain 
names such as .melbourne  
and .sydney, which have also 
been approved
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businesses to utilise a new range of 
domain names in Australia. 

Other issues facing businesses 
with an online presence relate to 
security and privacy. Increasingly, 
customers’ personal information 
stored by businesses becomes a 
prized target for hackers and failure 
to adequately protect customer data 
from unauthorised access could result 
in breaches of the Privacy Act 1988 
(Cth). Mandatory data breach reporting 
laws came into force on 22 February 
2018 requiring mandatory notification 
to the Privacy Commissioner and 
affected individuals in the event of a 
data breach.

Furthermore, many consumer 
protection laws in Australia are similarly 
applicable to online transactions. 
Businesses should be aware of 
the broad scope of the Australian 
Consumer Law, particularly as it relates 
to representations made by businesses 

about their goods and services sold 
online. There are potential legal 
obligations for businesses to monitor 
their online presence (including social 
media sites) to ensure any posted 
content, whether by the business itself 
or third parties, are compliant with 
Australian consumer protections laws. 
Importantly, Australian courts have 
held that the Australian Consumer Law 
applies to transactions in Australia 
regardless of whether the business 
selling the product has any physical 
presence in Australia.

The sending of unsolicited commercial 
electronic messages (spam) is 
prohibited by the Spam Act 2003 
(Cth). A commercial electronic 
message must not be unsolicited, must 
contain information which accurately 
identifies the sender and must contain 
a functional unsubscribe facility. 
Significant financial penalties may 
apply for contraventions. Messages 
sent by way of voice call (for example, 
for the purposes of telephone 
marketing) are regulated under the Do 
Not Call Register Act 2006 (Cth). More 
information on this area can be found 
in the Privacy section on page 73.

Another major change which has 
recently occurred is the introduction 
of GST (a local goods and services 
tax) applying to online purchases from 
overseas vendors (such as Amazon). 
Previously, only overseas purchases 

greater than $1,000 attracted GST, 
however since 1 July 2018, all 
purchases have been subject to GST, 
with overseas vendors required to 
collect and remit GST (for purchases 
equal to or less than $1,000). 

There is no doubt that the IT and 
e-commerce space will continue 
to undergo changes. Legal issues 
around enforcement by copyright 
owners of their copyright against 
online infringement continue to be 
the subject of government review and 
industry lobbying. An example is the 
amendment to the Copyright Act 1968 
(Cth) to provide copyright owners an 
ability to seek an injunction to require 
internet service providers to disable 
access to copyright-infringing websites 
overseas.

There are potential legal 
obligations for businesses to 
monitor their online presence 
(including social media sites) 
to ensure any posted content, 
whether by the business itself or 
third parties, are compliant with 
Australian consumer protections 
laws. 
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Privacy

Privacy Act Overview 
The principal legislation in Australia 
protecting Privacy is the Privacy Act 
1988 (Cth). The Act regulates the 
collection, storage, quality, use and 
disclosure of personal information. 
The Act broadly defines “personal 
information” so that it includes any 
information or opinion about an 
identified individual or an individual 
who is reasonably identifiable:

There are 13 ‘Australian Privacy 
Principles’ (APPs) which govern how 
Australian businesses or businesses 
with an Australian link and government 
agencies must handle, use and 
manage personal information. 

In very broad terms, the Act restricts 
organisations from collecting personal 
information from individuals unless the 
collection is reasonably necessary for 
the organisation’s business activities 
and collection is disclosed to the 
individual in advance (or individuals are 
notified as soon as possible in relation 
to unsolicited personal information). 

An organisation is only permitted to 
use the personal information for the 
purpose it was collected unless the 
individual has otherwise consented or 
an exception applies. An organisation 
is also obliged to have systems in 
place in order to enable an individual 
to access and correct the personal 
information that has been collected 
about them. Organisations with an 
annual turnover of more than $3 million 
have responsibilities under the Privacy 
Act, subject to some exceptions. 

Additional restrictions apply in 
respect of the collection of ‘sensitive 
information’ (which includes information 
about an individual’s ethnicity, political 
opinions, religious beliefs, sexual 
preferences and health information) 
where organisations require the 
consent of the individual along 
with additional criteria (e.g. that the 
information is reasonably necessary 
for the organisation’s functions or 
activities). Organisations are also 
obliged to take reasonable steps to 
ensure that the personal information 
they collect, use or disclose is 
complete, accurate and up to date, and 
to protect the information from misuse 
or loss from unauthorised access, 
modification or disclosure.  
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There are exemptions for employers in 
relation to employee records, who are 
separately required under the Fair Work 
Act to keep certain records of current 
and former employees for a period of 
7 years.

The Act appoints a Privacy 
Commissioner who is responsible for 
dealing with and investigating breaches 
of the Privacy Act. An individual 
aggrieved by an interference with their 
personal information is first obliged to 
take their grievance to the organisation 
which has interfered with their privacy, 
but failing a satisfactory resolution 
of their grievance, may make a 
complaint to the Privacy Commissioner. 
The Privacy Commissioner has 
power to investigate and to make 
binding determinations in respect 
of privacy grievances. The Privacy 
Commissioner’s determinations may be 
enforced by Court order in the Federal 
Court of Australia or the Federal 
Circuit Court of Australia. In a recent 
determination dated 30 June 2021, the 
Privacy Commissioner decided that the 
Privacy Act applies to organisations 
that deal with personal information 
of Australians even if the information 
is stored outside of Australia 
(Commissioner Initiated Investigation 
into Uber Technologies, Inc. & Uber 
B.V. (Privacy) [2021] AICmr 34). 

Covid and the Privacy Act

The Office of the Australian 
Information Commissioner 
published five national Covid-19 
privacy principles promoting a 
nationally consistent approach to 
the handling of personal information 
by governments and businesses 
during the pandemic. The principles 
address issues of data minimisation, 
purpose limitations, security, 
retention/deletion and requiring 
regulation under privacy law.

A current review of the Privacy 
Act is being undertaken by the 
Attorney-General’s office which will 
likely result in stricter requirements 
for obtaining consent, an updated 
definition of ‘personal information’ 
to include technical data and online 
identifiers, additional protections 
in relation to de-identified 
information and enhancement of 
the OAIC’s enforcement powers 
and further rights for individuals. 
Recommendations will potentially 
be made to remove the employee 
records exemption and the small 
business exemption under the Act.

Covid and the Privacy Act

The Privacy Act was amended to 
introduce new laws to make the 
mishandling of COVIDSafe app 
data an offence and an interference 
with privacy. It also provides an 
expanded regulatory oversight 
role for the Office of the Australian 
Information Commissioner (OAIC) to 
ensure the handling of COVIDSafe 
app data is in accordance with the 
legislation’s requirements.

The federal government has been 
developing ‘Dataplace’, a digital 
platform which will serve as a gateway 
for third parties to access public 
sector data. This platform was created 
to accompany the Data Availability 
and Transparency Bill 2020, which 
authorises and regulates access to 
Australian Government data. This Bill 
will enable Government entities to 
share public sector data with other 
parties for the purposes of government 
service delivery, informing government 
policy and programs, and research 
and development. 
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Mandatory Data Breach Notification Scheme

Australia introduced a mandatory 
data breach notification scheme 
(NDB Scheme) which commenced 
on 22 February 2018.

The NDB Scheme introduces 
mandatory obligations on 
organisations to notify:

• the Privacy Commissioner, and

• individuals, whose personal 
information it holds and whose 
information is involved, in respect 
of an “eligible data breach”. 

The notification must include 
a description of the eligible 
data breach, the kind or kinds 
of information concerned and 
recommendations about the steps 
that individuals should take in 
response to the data breach.

The NDB Scheme requires 
organisations to notify affected 
individuals and the Privacy 
Commissioner only of “eligible data 
breaches”. An “eligible data breach” 
occurs where a reasonable person 

would conclude that access or 
disclosure of personal information 
would be likely to result in serious 
harm to any of the individuals to 
whom the information relates in 
cases where:

• there is unauthorised access to 
or unauthorised disclosure of 
personal information held by an 
organisation, or

• the information is lost 
in circumstances where 
unauthorised access to or 
unauthorised disclosure of the 
information is likely to occur.

Failure to comply with the obligations 
under the NDB Scheme will be 
deemed an interference with the 
privacy of an individual and a breach 
of the Privacy Act 1988, engaging the 
Privacy Commissioner’s enforcement 
powers and relevant penalties under 
the Act. 

This scheme extends to apply to 
COVIDSafe data. 

Mandatory Data Breach Notification Scheme

Organisations may only disclose 
personal information about an 
individual to an overseas recipient 
where it has taken steps, reasonable 
in the circumstances, to ensure the 
overseas recipient does not breach 
the APPs or it has satisfied one of 
the following exceptions: 

• the organisation reasonably 
believes that the overseas 
recipient is bound by a law or 
binding scheme which protects 
privacy in a manner which is 
substantially equivalent to the 
protection under the APPs 
and the individual can access 
mechanisms to enforce those 
protections

• the individual has been 
specifically informed about 
the disclosure and after being 
informed, consents to the 
disclosure

• the disclosure is required or 
authorised by an Australian 
law or court/tribunal order 
(a disclosure required or 
authorised by overseas 
jurisdiction is not exempted), or

• other permitted general 
situations apply (including 
circumstances such as involving 
threats to life, health or safety 
of an individual, public health, 
unlawful activities or missing 
persons).

An organisation is required to 
ensure that it has taken reasonable 
steps to ensure the individual, from 
which it has collected personal 
information, is notified at, or as soon 
as practicable after, the time of 
collection, whether the organisation 
is likely to disclose the personal 
information to overseas recipients.

Cross-border Disclosure of 
Personal Information
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Enforcement and penalties 
under the Privacy Act

The main function and role of the 
Privacy Commissioner is to ensure 
the proper handling of personal 
information in accordance with the 
Privacy Act. This role includes day to 
day administration of privacy enquiries 
and complaints and investigation of 
potential contraventions of the Privacy 
Act. The Privacy Commissioner may 
also take civil enforcement action 
against a party in contravention of the 
Privacy Act.

The Privacy Commissioner has wide 
powers of investigation to obtain 
information, documents and other 
evidence where it believes an act or 
conduct may constitute a contravention 
of the Privacy Act and in particular the 
APPs. Investigations by the Privacy 
Commissioner may arise as a result 
of a complaint by an individual or 
at the Privacy Commissioner’s own 
initiative. The Privacy Commissioner’s 
powers also include the ability to 
interview witnesses.

The complainant or the Privacy 
Commissioner can commence 
proceedings in the Federal Court or the 
Federal Circuit Court of Australia for an 
order to enforce a determination made 
by the Privacy Commissioner.

If the Court is satisfied that the conduct 
constitutes an interference with the 
privacy of an individual in contravention 
of the Privacy Act, the Court may make 
such orders as it thinks fit, including:

• a declaration of rights
• fines or penalties (including a fine 

of up to $10,000,000  for serious 
and repeated breaches)

• an order granting an injunction
• an order for corrective advertising
• an order of compensation, or
• an order for the payment of legal 

costs.

messages to make it straightforward 
for recipients to unsubscribe and 
not require them to provide personal 
information, use a premium service, 
pay a fee or log into/create an account. 

Do Not Call Register 

The Do Not Call Register Act regulates 
the making of telemarketing calls to an 
Australian number.

A person must not make, or cause to 
be made, a telemarketing call to an 
Australian number where the number is 
registered on the Do Not Call Register 
and the call is not a designated 
telemarketing call unless the relevant 
account-holder or a nominee of the 
relevant account-holder has consented 
to the making of the call.

The kinds of calls which are not 
telemarketing calls include:

• product recall calls

• fault rectification calls

• appointment rescheduling and 
reminder calls

• calls relating to payments, and

• solicited calls.

• Designated telemarketing calls 
include:

 — a call authorised by either a 
government body or registered 
charity

 — a call authorised by a registered 
political party, member of 
parliament or candidate in 
election for parliament, or

 — a call authorised by an 
educational institution.

Spam Act

The Spam Act regulates the sending 
of unsolicited commercial electronic 
messages in Australia.

An organisation must not send, or 
cause to be sent, a commercial 
electronic message, that has an 
Australian link (e.g. the message 
originates in Australia, the organisation 
that sent the message is physically 
in Australia or the organisation that 
sent the message has its central 
management in Australia, or the 
computer, server or device used to 
access the message is located in 
Australia) and is not a designated 
commercial electronic message, 
unless the electronic account holder 
has consented to the sending of 
the message.

A commercial electronic message 
is an electronic message including 
emails, instant messaging, SMS 
and MMS messages that is of a 
commercial nature.

A designated commercial electronic 
message is a message which includes:

• no more than a factual message

• messages authorised by a 
government body, registered 
political party or a registered 
charity, and

• messages authorised by an 
educational institution whether the 
relevant electronic account holder 
is or was an enrolled student.

Consent to the sending of a 
commercial message can be either 
express or inferred. Organisations 
sending commercial messages must 
also comply with additional conditions 
under the Spam Act including providing 
specific information in relation to the 
authorised sender of the commercial 
message and an appropriate 
unsubscribe facility. The Spam 
Regulations 2021 require organisations 
sending commercial electronic 
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Anti Money Laundering & 
Counter-Terrorism  
Financing

Australia operates as a 
deregulated financial market 
system with an unrestricted 
floating exchange rate. 
The few restrictions which 
do exist in this system are 
applied to address the risk of 
money laundering and the 
financing of terrorism. 

Money laundering is concealing or 
disguising the identity of illegally 
obtained proceeds so that they appear 
to have originated from legitimate 
sources. The prevention of money 
laundering has become an international 
effort and now includes terrorist funding 
among its targets. Terrorism financing 
is the financing of terrorist acts, 
terrorists and terrorist organisations. 
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The prevention of money 
laundering has become an 
international effort and now 
includes terrorist funding among 
its targets.

This article explores how Australia 
has formed a concrete policy to 
restrict money laundering and 
counter terrorist funding. The Anti-
Money Laundering and Counter-
Terrorism Financing Act 2006 
(Cth) (AML/CTF Act) is the primary 
legislation governing Australia’s 
Anti-Money Laundering and 
Counter-Terrorism Financing (AML/
CTF) regime. 

The Australian Transaction Reports 
and Analysis Centre (AUSTRAC) 
is Australia’s chief financial 
intelligence agency and administers 
the AML/CTF Act through the use 
of its regulatory powers. 

https://piperalderman.com.au/member/andrea-beatty/
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Legislation

Money laundering is an offence defined 
in Part 10.2 of the Criminal Code 
Act 1995 (Cth) (Criminal Code).  In 
accordance with sections 400.2B to 
400.8 of the Criminal Code it is an 
offence to deal with money or property 
that is the proceeds of crime, or 
intended to become an instrument of 
crime. In addition, it is an offence under 
400.9 of the Criminal Code to deal with 
money or property that is reasonably 
believed to be the proceeds of crime. 
Similar offences exist under equivalent 
state and territory criminal legislation. 

The AML/CTF Act is the principal 
legislation with respect to the 
prevention and detection of money 
laundering and terrorism financing. The 
AML/CTF Act operates in conjunction 

with the Anti-Money Laundering and 
Counter-Terrorism Financing Rules 
Instrument 2007 (No. 1) (Cth) (AML/
CTF Rules) and associated regulations. 
AML/CTF Rules aim to prevent 
money laundering and the financing 
of terrorism by imposing a number 
of obligations on the financial sector, 
gambling sector, remittance (money 
transfer) services, bullion dealers and 
other professionals or businesses 
(known as ‘reporting entities’) that 
provide particular services (known 
as ‘designated services’). These 
obligations include collecting and 
verifying certain ‘know your customer’ 
(KYC) information about a customer’s 
identity when providing those services.

Criminal Code AML/CTF Act
Financial  

Transactions Act

Finally, the Financial Transaction 
Reports Act 1988 (Cth) (the FTR 
Act) operates alongside the AML/CTF 
Act. The FTR Act focuses on industry 
groups that, by the nature of their 
business, deal in large amounts of 
cash (a characteristic that can make 
an industry particularly attractive to 
money launderers and those who wish 
to avoid Australia’s taxation laws). 
Included in this category are banks, 
building societies, credit unions, 
insurance companies, securities 
dealers, futures brokers and bureaux 
de change. This category also includes 
casinos, totaliser agency boards and 
bookmakers. 

Australia’s AML/CTF framework is comprehensive and is regulated by three 
distinct arms: 



Doing Business in Australia | 79Anti Money Laundering & Counter-Terrorism Financing

The AML/CTF Act imposes the following obligations on reporting entities: Under the provisions of the FTR Act, 
these entities are classed as cash 
dealers, and as such, are required to 
report:

• significant cash transactions - 
transactions of $10,000 or more; 

• suspicious transactions - 
transactions with customers where 
there are reasonable grounds 
to suspect that the information 
about the transaction may assist 
investigation of breaches of 
Commonwealth and State and 
Territory laws; and

• international funds transfer 
instructions – those instructions 
an organisation makes and 
receives to transfer value into and 
out of Australia on behalf of its 
customers. 

Obligations under  
the AML/CTF Act

The AML/CTF Act mandates 
obligations for businesses to deter 
money laundering and prevent 
terrorism financing. The AML/CTF Act 
extends to any business that provides a 
‘designated service’ set out in the Act.1 
Under the AML/CTF Act, a designated 
service provider is referred to as a 
‘reporting entity’. 

1 The Anti-Money Laundering and Counter-
Terrorism Financing Act 2006 (Cth) s 6.

Enrolment

If an entity provides a designated service outlined in the AML/CTF Act, 
it must enrol with AUSTRAC, provide its enrolment details, and comply 
with the obligations set out in the AML/CTF Act.

Establishing a reporting entity AML/CTF program

An entity must establish and maintain an AML/CTF prescribed program 
that enables them to identify, mitigate and manage any money 
laundering and terrorism financing risks facing the business. 

Customer identification and due diligence

An entity must have rigorous customer identification procedures. Firstly, 
the reporting entity must perform what is known as “know your customer 
(KYC)” procedures. Further, customer due diligence processes are 
necessary for identifying and verifying the customer's identity, and 
ongoing monitoring of transactions.

Reporting

An entity is obligated to notify authorities of any suspicious matters, 
threshold transactions and international funds transfer instructions. 
Reporting entities are also required to submit an annual report outlining 
its activities and compliance with the AML/CTF Act. 

Record Keeping

All reporting entities are required to keep records that comply with their 
AML/CTF obligations. These include records of transactions, customer 
identification and electronic funds transfer instructions. The entity is 
obligated to create full and accurate records as well as store and 
manage them.

1

2

3

4

5

The AML/CTF legal framework adopts a risk and principles based approach to 
regulation placing the onus on reporting entities to identify, mitigate and manage 
their money laundering or terrorism financing risk.2 Responsible entities must 
assess risks of potential money laundering or terrorism financing when providing 
a designated service to a customer. 

2 AUSTRAC, AUSTRAC’s Approach to Regulation, Report (19 July 2019) 2.
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The Role of AUSTRAC
AUSTRAC is responsible for 
administering the obligations outlined 
in the AML/ CTF Act. AUSTRAC’s 
role is to detect, deter and disrupt 
criminal abuse of the financial system 
to protect the community from serious 
and organised crime. AUSTRAC is 
empowered by the AML/CTF Act 
to ensure regulated entities are 
knowledgeable, vigilant, and capable of 
preventing, detecting, and responding 
to threats of criminal abuse and 
exploitation. 

AUSTRAC regulates more than 15,000 
companies.3 

3 AUSTRAC, AUSTRAC Overview (Web page, 
7 July 2021 <https://www.austrac.gov.au/
about-us/austrac-overview>

Image: Sydney



Doing Business in Australia | 81Bribery & Corruption

Bribery & Corruption

Bribery of foreign and 
Commonwealth public 
officials is regulated under 
the Criminal Code Act 1995 
(Cth). A foreign public 
official is defined broadly 
and includes employees and 
officials of foreign public 
enterprises and public 
international organisations. 
The offences carry financial 
penalties and, additionally, 
the risk of imprisonment for 
individuals. 

The following types of benefits could 
be captured by s 70.2 if not legitimately 
due and given with the intention of 
influencing a foreign public official to 
obtain or retain business or a business 
advantage:

Offences for bribery of persons 
in public office also exist among 
Australia’s States and Territories.  
These offences are varyingly 
established under the common law  
and statute.  

The offences are intended to apply 
to a wide range of persons and body 
corporates. This was highlighted by 
the prosecutions of and the imposition 
of record fines in recent times on two 
companies tied to Australia’s central 
bank, the Reserve Bank of Australia. 
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Provision of services  
such as use of a car.

Promotional expenses, travelling 
expenses or accommodation.

Making political  
or charitable donations.

Employing foreign public  
officials or their relatives.

Gifts or  
corporate hospitality. 

https://piperalderman.com.au/member/andrea-beatty/
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Proposed changes to  
Federal Bribery and 

Corruption Laws
Amendments to Australia’s bribery 
and corruption laws were introduced 
in December 2019. The proposed 
changes include amendments to the 
offence of bribery of a foreign public 
official in order to broaden the scope 
of the offence and the introduction of 
a new offence for failing to prevent 
foreign bribery by an associate. 
Additionally, the Bill seeks to implement 
a “Deferred Prosecution Agreements” 
scheme (similar to the scheme already 
in place in the United Kingdom, 
Canada and the United States) which 
will allow the Commonwealth Director 
of Public Prosecutions to enter into 
deferred prosecution agreements with 
serious corporate criminal offenders, 
imposing certain conditions on the 
offender. As a result of COVID-19, 
the reforms have been delayed and 
it is unclear when the Senate will 
reconsider the Bill.

Crime and  
Corruption Commissions

Corruption Commissions of varying 
names and mandates exist in 
Australia’s States and Territories. Their 
role includes investigating corrupt 
conduct of politicians or public 
organisations (including government 
departments and statutory bodies).

There is currently also a proposal to 
introduce a Commonwealth Integrity 
Commission to monitor corruption and 
investigate corruption issues relating to 
the Commonwealth Government.

Australian businesses should also 
be conscious of any exposure 
to foreign bribery and corruption 
regulations, including the US Foreign 
Corrupt Practices Act 1997 and the 
UK Bribery Act 2010. The statutory 
regimes in the United States and 
United Kingdom have established 
a broad jurisdiction and potentially 
increase a business’s exposure 
to liability from the actions of third 
parties.

Bribery & Corruption
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Energy & Resources
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Petroleum
While petroleum exploration activity 
has been falling gradually over several 
years, the Australian Government 
has affirmed its commitment to the 
development of Australia’s petroleum 
resources, both for domestic energy 
security purposes but also due to 
the significant economic benefits that 
the petroleum industry provides to 
Australia.

Onshore

Onshore petroleum exploration and 
production is regulated by each State 
and Territory. The regulatory principles 
are similar, but each State and 
Territory has separate petroleum and 
environmental legislation that differ in 
detail.

Offshore

Although Australia is a major exporter 
of natural gas (which it converts into 
LNG for that purpose) it produces less 
oil than it consumes. For its energy 
security, Australia, therefore, requires 
more oil from indigenous sources, for 
which most of the prospective areas 
are offshore.

Australia has one of the world’s largest 
exploitable areas of seabed, 8.2 million 
square kilometres, larger than its land 
area of 7.7 million square kilometres.

Coastal Waters

Coastal waters are regulated by State 
legislation alone. Outside the 3 mile 
limit, the Commonwealth exercises 
exclusive jurisdiction.

Offshore Bidding System

Each year, the Australian Government 
releases additional offshore acreage, 
through a work program bidding 
system. Under this system:

• an applicant is required to propose 
a six-year exploration program

• the first three years are referred 
to as the “primary term”, and 
a successful applicant must 
complete all of the minimum work 
requirements in order to avoid 
cancellation of the permit, and

• the second three years is the 
“secondary term”, whereby the 
applicant may undertake the 
relevant work program on a yearly 
basis, providing the permit holder 
with a degree of flexibility.

In most circumstances, permits are 
renewable for two further terms of five 
years. However, the permit holder must 
nominate 50% of the blocks within the 
permit area as being relinquished at 
each renewal.

https://piperalderman.com.au/member/martin-lovell/
https://piperalderman.com.au/member/josh-steele/
https://piperalderman.com.au/member/kathryn-walker/
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Discoveries

On the discovery of petroleum, the 
permit holder has two years to apply 
for a production licence. 

If the discovery is not currently 
considered to be commercially 
viable, but is expected to become 
commercially viable within 15 years, 
the permit holder may apply for a 
5 year retention lease, allowing it to 
retain the exclusive right to explore for 
petroleum in the area.

Environmental issues

The government has power to direct 
the clean-up of oil spills or to direct a 
licensee to eliminate, mitigate, manage 
or remediate a serious situation.

The consequence of breaching any 
governmental direction is a penalty of 
up to 100 penalty units.

Resource Rent

The Petroleum Resource Rent Tax 
applies to all Australian offshore oil 
and gas projects, which is a profit 
based tax levied at 40% of taxable 
profits from a project.

Offshore petroleum royalties 
currently apply to the North West 
Shelf production area and State and 
Territory waters.

Royalties

Onshore, royalties are levied on 
petroleum production and are collected 
by the States and Territories. The rate 
varies from state to state and may 
depend on the type of hydrocarbon 
produced (gas vs petroleum) what that 
hydrocarbon is used for (i.e. domestic 
use or offshore supply) and the 
average sales price received over the 
relevant period.

Mining and minerals
The permitting regime for the 
exploration and mining of minerals is 
regulated at a State and Territory level.

Exploration licence/permit

The regulatory principles for the 
exploration of minerals in Australia is 
similar but differs in details for each 
State and Territory.

Generally, an exploration licence/permit 
will entitle the holder to undertake 
activities that are in the nature of 
‘exploration’ only and do not involve 
any substantive disturbance to the 
land, and will be granted for an initial 
term of up to five years depending on 
the State or Territory.

Exploration licences/permits are 
often granted subject to minimum 
expenditure or work program 
obligations, the failure to comply with 
which may result in the forfeiture of the 
license/permit.

In some States and Territories, holders 
of an exploration licence/permit may 
be required to relinquish a percentage 
of the area of the permit at the end of 
each year (e.g. 40 – 50%).

Mining leases

Generally, in order to extract and/or 
process ore/ minerals, the holder of an 
exploration license/permit is required to 
first obtain a mining lease.

A mining lease/license:

• will have a term of up to 21 
years and may be renewed for 
successive periods in accordance 
with the relevant State/Territory 
legislation

• entitles the holder to mine for and 
dispose of any minerals on the 
land in respect of which the lease 
was granted and to conduct mining 
works relating to the minerals 
noted on the lease or licence.

Retention leases

In most States and Territories, the 
holder of an exploration authority may 
also apply for a retention/development 
license. This may occur where the 
applicant has identified a mineral 
resource but it is currently impractical 
to mine the resource.
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Royalties, rent and expenditure

Royalties are enforced by the relevant 
State or Territory and each the amount 
payable for royalties within each state 
and territory vary depending on a 
variety of statutory considerations 
(generally this will be 10% or less).

Renewable Energy
Australia is committed to matching the 
greenhouse gas emission reduction 
targets of other developed economies. 
It offers a number of incentives for 
investors.

Renewable Energy Target (RET) 
Scheme

Australia has adopted a Renewable 
Energy Target of 20% by 2020. This 
is implemented via Renewable Energy 
Certificates (RECs). 

Most renewable energy systems are 
eligible to create RECs corresponding 
to the amount of MWh produced, 
regardless of whether they are grid-
connected or off-grid. 

Power stations accredited in the Large-
scale Renewable Energy Target are 
able to create large-scale generation 
certificates (LGCs) for electricity 
generated from that power station’s 
renewable energy sources. Small-scale 
technology certificates (STCs) are 
provided to the purchasers of small-
scale renewable energy systems 'up 
front' for the systems' expected power 
generation from the installation year 
until 2030, when the scheme ends. 
RECs can be bought and sold on the 
primary and secondary markets and 
are created, registered and transferred 
by way of the REC Registry.

The RET scheme obliges electricity 
retailers to source a proportion of 
their electricity from renewable energy 
sources. It does this by requiring 
electricity retailers to surrender a 
number of LGCs annually and STCs 
quarterly to the Clean Energy Regulator 
based on the amount of electricity 
acquired for that year.

Australian Renewable Energy 
Agency (ARENA)

ARENA was established in 2012 as an 
independent agency. Its purpose is to 
accelerate Australia’s shift to affordable 
and reliable renewable energy.

ARENA announced three priorities  
for new investment in its 2019 
Investment Plan:

• integrating renewables into the 
electricity system

• accelerating hydrogen

• supporting industry to reduce 
emissions.

Clean Energy Finance Corporation 
(CEFC)

CEFC is the Australian government-
owned finance corporation that 
supports investment in renewable 
energy, energy efficiency and low 
emissions technologies. Since 
its inception in 2012, CEFC has 
committed over 

$10 billion in finance for investments 
in clean energy projects valued at over 
$19 billion.

CEFC does not provide grants like 
ARENA; instead it invests through 
a variety of financing mechanisms. 
CEFC also collaborates with banks 
and other financing institutions to 
provide co-financing.

Environment, Native Title 
and Land Access

In addition to obtaining permits to 
explore for and extract minerals, oil and 
gas, there are a number of ancillary 
environmental, land access and native 
title issues that need to be considered 
and catered for. 

Environmental issues

In addition to the relevant exploration 
licence/ mineral lease, persons 
wanting to explore, mine and/or obtain 
a production lease, will be required 
to observe various environmental 
obligations arising in accordance 
with the relevant State or Territory 
legislation, including obtaining an 
environmental authority.

Generally, this will require that the 
holder rehabilitate and restore the land 
to the same condition it was in prior to 
the relevant activity occurring and to 
provide some form of financial security 
to secure their rehabilitation and other 
environmental related obligations.

The form of security varies between 
States and Territories, but may be in 
the form of a surety bond covering 
some or all of the anticipated 
rehabilitation costs and/ or require 
the relevant holder to contribute to 
a centralised fund that is used to 
contribute to anticipated rehabilitation 
costs based upon a levy calculation.

Environmental licences/authorities 
will be required for operations 
and those licences/authorities will 
contain conditions such as reporting 
requirements, discharge limits, storage 
limits and monitoring requirements.
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Native title

Native title has been recognised 
to exist at common law, however, 
this recognition is subject to partial 
extinguishment in the case of pastoral 
leases, mining leases and the creation 
of certain reserves. 

Prior to the grant or renewal of a 
mining tenement, an applicant or 
tenement holder must undertake 
a Federal statutory process which 
generally involves agreeing to certain 
conditions and compensation with 
the native title parties which will apply 
to certain mining activities that it and 
subsequent transferees carry out in the 
relevant area.

The agreement is recorded in an 
Indigenous Land Use Agreement 
(ILUA) which is registered with the 
Native Title Tribunal. ILUAs can cover 
the agreement of Native Title holders to 
current and future activities in the land, 
access, cultural heritage, employment 
opportunities for Native Title groups 
and compensation.

Cultural heritage

Exploration licences and mining 
leases are granted subject to a 
condition requiring observance with 
the cultural heritage legislation of the 
relevant state or territory. The consent 
of the relevant Minister is required 
where any use of land is likely to result 
in the excavation, alteration or damage 
to an Aboriginal site or any objects on 
or under that site.

A cultural heritage management 
system should be developed to help 
you know and understand cultural 
heritage considerations, have inclusive 
engagement, communicate and 
monitor and evaluate impacts on 
cultural heritage.

Land access

Land access is governed by legislation 
specific to each State and Territory.  In 
some jurisdictions such as Western 
Australia, certain obligations and 
restrictions apply in relation to land 
access on non-freehold land, which 
may require the consent of the lessee 
of the relevant lease. In other states like 
New South Wales, the Department of 
Planning and Environment publishes 
land access arrangement templates 
to assist in negotiations between 
parties and in Queensland there is a 
Land Access Code which specifies 
mandatory matters to be covered 
in land access agreements. In the 
absence of agreement between the 
parties, compensation payable is 
determined by the relevant court within 
the jurisdiction.

Image: Perth
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Therapeutic Goods

In Australia, therapeutic goods for human use are regulated under the 
Therapeutic Goods Act 1989 (Act), which is administered by the Therapeutic 
Goods Administration (TGA). ‘Therapeutic goods’ are defined as goods to be 
used in connection with: 

and in practice include prescription medicines, over-the-counter medicines, 
complementary medicines, medical devices (including in vitro diagnostic 
devices), vaccines, blood and blood products, sunscreens and cosmetics that 
make therapeutic claims.
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Influencing, controlling  
or preventing conception

Testing for  
pregnancy

Preventing, diagnosing,  
curing or alleviating a disease, 

ailment, defect or injury

Influencing, inhibiting or modifying  
a physiological process 

Testing susceptibility  
to a disease or ailment

The replacement or modification 
 of parts of the anatomy 
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Any product for which therapeutic 
claims are made must be listed, 
registered or included in the 
Australian Register of Therapeutic 
Goods (ARTG) before it can be 
legally manufactured, exported, 
imported and supplied in Australia. 
However, there are exceptions 
which provide for limited and 
restricted use of unapproved 
products including:

• for the purpose of conducting 
clinical trials; and

• where prescribed by a medical 
practitioner authorised by the 
TGA to do so, where already-
listed products do not provide 
adequate treatment (for 
example, medicinal cannabis 
products may be supplied 
under this exception). 

In order for therapeutic goods to 
be listed, registered or included in 
the ARTG, the goods must satisfy 
standards of quality, safety and 
efficacy. Different requirements and 
standards apply for different types 
of therapeutic goods according to 
the associated level of risk.

Software as a medical device

Under the Therapeutic Goods Act, 
software is categorised as a “medical 
device” if it is intended to be used for 
certain purposes including:

Where software drives or influences 
a physical medical device, it has 
the same risk classification as the 
associated device.

There are a number of exceptions and 
exclusions (such as for certain forms of 
clinical decision support software).

Clinical trials

In Australia, clinical trials of unapproved 
pharmaceuticals, biologicals or 
medical devices must either:

The Human Research Ethics 
Committee (HREC) approving the 
protocol for the trial also determines 
which pathway will be used.

Clinical trials in Australia must have 
a local sponsor, and be conducted 
in accordance with the relevant 
guidelines for Good Clinical Practice 
adopted by the TGA.

Each of Medicines Australia and the 
Medical Technology Association of 
Australia have published template 
agreements for the conduct of clinical 
trials.  International parties seeking to 
undertake research in Australia should 
familiarise themselves with these 
agreements.

diagnosis, 
monitoring, 
prediction, 
prognosis, 
treatment or 
alleviation of 
disease, injury of 
disability; or

as an 
accessory to a 
medical device.

Be notified to the TGA 
under the Clinical Trial 
Notification pathway; or

Be pre-approved by the 
TGA under the Clinical 
Trial Approval pathway 
(generally for high risk or 
novel treatments where 
there is no or limited 
knowledge of safety).  
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Advertising 

The Therapeutic Goods (Therapeutic 
Goods Advertising Code) Instrument 
2021 (Therapeutic Goods Advertising 
Code) limits and regulates 
advertisements of therapeutic goods 
to promote safe and proper use 
of the goods, to not mislead or 
deceive the consumer, and to prohibit 
advertisements that cause undue 
distress. Advertising to the general 
public is permitted for the majority 
of over-the-counter medicines whilst 
the advertising of prescription-only 
medicines to the general public is 
prohibited.  Paid testimonials or 
testimonials based on incentives 
cannot be included.  

In addition, the Competition and 
Consumer Act 2010 governs 
advertising of therapeutic goods, and 
industry associations also have their 
own Codes of Practice.  

Interactions with  
healthcare professionals

Under the laws regulating healthcare 
professionals, it is regarded as 
unprofessional conduct if the 
healthcare professional accepts from 
a supplier of a health product (or from 
a 3rd party on the supplier’s behalf) a 
benefit as inducement, consideration 
or reward for recommending that 
another person use the health 
product.  

The industry associations for suppliers 
of pharmaceutical products, and for 
suppliers of medical devices, also 
provide guidance in their Codes of 
Conduct on appropriate interactions 
between the suppliers and healthcare 
professionals, including in the areas of 
sponsoring research and sponsoring 
attendance at conferences

Advertising to the general public 
is permitted for the majority 
of over-the-counter medicines 
whilst the advertising of 
prescription-only medicines to 
the general public is prohibited.
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About Piper Alderman

A premier commercial 
law firm, Piper Alderman 
has offices in Adelaide, 
Brisbane, Melbourne, Perth 
and Sydney. We work with 
clients across Australia 
and internationally to 
achieve optimum legal and 
commercial solutions.

Our legal expertise has been built 
on nearly two centuries of industry 
experience. Piper Alderman has been 
a leading advisor to commercial 
Australian interests for more than  
175 years and we continue to 
advance in knowledge, skills and 
commitment. We listen to our clients, 
respond to their needs and guide 
them through increasingly complex 
regulatory and business landscapes.

As a united, national partnership 
we are able to work in teams and 
collaborate in a manner that enables 
us to harness our skills and network 
effectively for our clients. We 
understand the importance of building 
enduring client relationships and are 
absolutely committed to advancing 
our clients’ interests and helping them 
achieve their business goals.

Piper Alderman has a proud history of 
being at the forefront of many emerging 
areas of law, from landmark rulings 
to new legislation.  In this way, our 
lawyers understand and contribute to 
Australia’s legal framework in ways that 
give our clients a special edge.

Piper Alderman is regularly 
involved in complex negotiations 
across a wide variety of industries 
and countries.

Doing Business in Australia | 91



Doing Business in Australia | 92About Piper Alderman

International focus
The nature of business is becoming 
increasingly global and a thorough 
understanding of the complexities 
involved with international dealings 
and disputes is critical.

Acting for multinational corporations 
as well as the Australian branches of 
many organisations listed in offshore 
markets, Piper Alderman is regularly 
involved in complex negotiations 
across a wide variety of industries 
and countries. Many of our lawyers 
hold international qualifications and 
have practised in other jurisdictions, 
allowing us to offer our clients 
effective cross-border legal services 
backed by extensive experience.

Our international networks are 
extensive, allowing us to draw upon 
the expertise of lawyers in local 
jurisdictions across the globe. We are 
often selected by clients and overseas 
law firms because of our expertise 
as well as our independence, as we 
are not formally aligned with a global 
law firm. We are also a single, united 
partnership which facilitates a unified 
approach to legal services nationally. 
Our national presence also helps 
overseas companies negotiate the 
daunting and often complex mix of 
state and federal legislature across 
Australia.

Image: Adelaide



Doing Business in Australia | 93Sectors

Sectors

We work across multiple 
industries and sectors, 
advising clients from start-
ups to major corporates and 
multinational companies.

Aged Care & 
Senior Living

Agriculture 
& Food

Defence

Education Energy & 
Resources 

Financial Services 

Government Health & Life 
Sciences

Hospitality, 
Tourism & 
Gaming 

Infrastructure IT & Telecomms Not-for-Profit

Private Clients Real Estate Transport & 
Logistics

https://piperalderman.com.au/sectors/aged-care-senior-living/
https://piperalderman.com.au/sectors/agriculture-food/
https://piperalderman.com.au/sectors/government-defence/
https://piperalderman.com.au/sectors/education/
https://piperalderman.com.au/sectors/energy-resources/
https://piperalderman.com.au/sectors/financial-services/
https://piperalderman.com.au/sectors/government-defence/
https://piperalderman.com.au/sectors/health-life-sciences/
https://piperalderman.com.au/sectors/hospitality-tourism-gaming/
https://piperalderman.com.au/sectors/infrastructure/
https://piperalderman.com.au/sectors/technology-communications/
https://piperalderman.com.au/sectors/not-for-profit/
https://piperalderman.com.au/sectors/private-clients/
https://piperalderman.com.au/sectors/real-estate/
https://piperalderman.com.au/sectors/transport-logistics/
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We offer a comprehensive 
legal service spanning all 
areas of commercial practice.

Services

Banking & 
Finance 

Blockchain Corporate & 
Commercial 

Dispute Resolution 
& Litigation

Employment &
Labour 

Estate & 
Succession Planning

Intellectual 
Property & 
Technology

International Mergers & 
Acquisitions 

Planning & 
Environment 

Projects 
& Construction 

Property &
Development 

Restructuring &
Insolvency 

Taxation 

https://piperalderman.com.au/services/banking-finance/
https://piperalderman.com.au/services/blockchain/
https://piperalderman.com.au/services/corporate-commercial/
https://piperalderman.com.au/services/dispute-resolution-litigation/
https://piperalderman.com.au/services/employment-labour/
https://piperalderman.com.au/services/estate-succession-planning/
https://piperalderman.com.au/services/intellectual-property-technology/
https://piperalderman.com.au/services/international/
https://piperalderman.com.au/services/corporate-commercial/mergers-acquisitions/
https://piperalderman.com.au/services/planning-environment/
https://piperalderman.com.au/services/projects-construction/
https://piperalderman.com.au/services/property-and-development/
https://piperalderman.com.au/services/restructuring-insolvency/
https://piperalderman.com.au/services/taxation/
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Glossary

The following is a glossary 
of some Australian (business 
and legal) expressions and 
acronyms which are used in 
this Guide:

ASX means the Australian Securities 
Exchange. The ASX is Australia’s 
primary national stock exchange for 
equities, derivatives and fixed interest 
securities.

ATO means Australian Taxation Office. 
The ATO is the Australian Government’s 
principal revenue collection agency.

auDA means .au Domain 
Administration Limited. It is the policy 
authority and industry self-regulatory 
body for the .au domain space.

AUSTRAC means Australian 
Transaction Reports and Analysis 
Centre. AUSTRAC’s role is to protect 
the integrity of Australia’s financial 
system and to contribute in countering 
money laundering and the financing of 
terrorism.

Austrade means the Australian Trade 
Commission. Austrade is the Australian 
Government agency responsible for 
trade and investment development.

CCA or Competition and Consumer Act 
means the Competition and Consumer 
Act 2010 (Cth). The object of the CCA 
is to enhance the welfare of Australians 
through the promotion of competition 
and fair trading and provisions for 
consumer protection.

$ means Australian dollars.

ABN means Australian Business 
Number. It is the single identifier for all 
business dealings with the ATO.

ACCC means Australian Competition 
& Consumer Commission. The 
ACCC administers the CCA and was 
formed to promote fair trade in the 
marketplace.

ACL means the Australian Consumer 
Law which promotes consumer 
protection.

ACN means Australian Company 
Number. It is given by ASIC to an 
Australian company on incorporation 
and serves as the primary means of 
identification of that company.

APRA means Australian Prudential 
Regulation Authority. APRA is the 
prudential regulator of the Australian 
financial services industry.

ARBN means Australian Registered 
Body Number. It is given by ASIC 
to a foreign company registering in 
Australia.

ASIC means Australian Securities 
and Investments Commission. ASIC 
is Australia’s corporate, markets and 
financial services regulator.
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CGT or Capital Gains Tax is the 
Australian tax payable on disposal of 
assets.

Corporations Act means the 
Corporations Act 2001 (Cth) which is 
the principal sets out the laws dealing 
with companies in Australia.

GST or Goods and Services Tax is a 
broad based consumption tax which 
is imposed in Australia at the standard 
rate of 10% on the value of the goods 
or services supplied.

FIRB means Foreign Investment 
Review Board. FIRB’s role is to 
examine proposals by foreign interests 
to undertake investment in Australia 
and recommend to the Australian 
Government whether those proposals 
are suitable for approval under the 
Government’s policy.

FBT or Fringe Benefits Tax is a tax 
which applies to taxpayers who provide 
non-cash benefits and reimbursements 
to their employees. 

PAYG or Pay-As-You-Go refers to the 
system whereby taxpayers are required 
to remit instalments of income tax to 
the ATO on behalf of their employees.

PDS or Product Disclosure Statement, 
which is required to accompany 
the offer of a financial product in 
accordance with the Corporations 
Act 2001 (Cth). A PDS sets out the 
features of the product, fees and 
commissions that apply, benefits and 
risks of investing, information about 
complaints handling and cooling off, 
and other material information. 

RBA means Reserve Bank of Australia. 
The RBA performs Australia’s 
central banking functions. Its primary 
responsibility is monetary policy.

Superannuation is the provision of 
retirement and other permitted benefits 
such as disability benefits, either by 
lump sum or pension, to persons who 
are entitled to receive the benefits. 
In Australia employers are statutorily 
obliged to contribute an amount equal 
to 10% of an employee’s earnings to 
superannuation each quarter. 

Tourism Australia is a statutory 
authority of the Australian Government 
which is responsible for the promotion 
of Australia as a tourism destination 
and research and forecasts for the 
sector.
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Useful links

Australian Trade & Investment 
Commission (Austrade)
www.austrade.gov.au 

Australia Government
www.australia.gov.au 

Australian Bureau of Statistics
www.abs.gov.au

Australian Competition &  
Consumer Commission
www.accc.gov.au

Australian Government Business
www.business.gov.au 

Australian Prudential  
Regulation Authority
www.apra.gov.au

Australian Securities and 
Investment Commission
www.asic.gov.au 

Tourism Australia
www.australia.com 

Department of Agriculture,  
Water and the Environment
www.awe.gov.au

Department of Education,  
Skills and Employment
www.dese.gov.au

Department of the Environment  
and Energy
www.environment.gov.au

Department of Home Affairs
www.homeaffairs.gov.au

Department of Industry, Science, 
Energy and Resources
www.industry.gov.au

Department of Foreign Affairs  
and Trade
www.dfat.gov.au

Australian Renewable  
Energy Agency
www.arena.gov.au

Export Finance Australia
www.exportfinance.gov.au

Foreign Investment Review Board
www.firb.gov.au

IP Australia
www.ipaustralia.gov.au

Reserve Bank of Australia
www.rba.gov.au

http://www.austrade.gov.au
http://www.australia.gov.au
http://www.abs.gov.au
http://www.accc.gov.au
http://www.apra.gov.au
http://www.apra.gov.au
http://www.asic.gov.au
http://www.australia.com
http://www.daff.gov.au
http://www.dest.gov.au
http://www.environment.gov.au
http://www.immi.gov.au
http://www.innovation.gov.au
http://www.dfat.gov.au
www.arena.gov.au
http://www.firb.gov.au
http://www.ipaustralia.gov.au
http://www.rba.gov.au
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New South Wales 
Government
NSW Government
www.nsw.gov.au

NSW Department of Industry
www.industry.nsw.gov.au

Victorian Government
Victorian Government
www.vic.gov.au

Business Victoria
www.business.vic.gov.au

Queensland Government
Queensland Government
www.qld.gov.au

Business Queensland
www.business.qld.gov.au

South Australian 
Government
South Australian Government
www.sa.gov.au

SA Department for Trade, Tourism 
and Investment
www.business.sa.gov.au

Western Australian 
Government
Western Australian Government
www.wa.gov.au

Tasmanian Government
Tasmanian Government
www.tas.gov.au

Tasmanian Department of  
State Growth
www.stategrowth.tas.gov.au

Australian Capital Territory 
Government
Australian Capital Territory 
Government
www.act.gov.au

ACT Department of Innovation, 
Industry and Investment
www.business.act.gov.au

Northern Territory 
Government
Northern Territory Government
www.nt.gov.au

Other links to business 
auDA (.au Domain Administration)
www.auda.org.au

Australian Securities Exchange 
www.asx.com.au 

Australian Industry Group
www.aigroup.com.au

Media
ABC News
www.abc.net.au

Australian Financial Review
www.afr.com

The Australian
www.theaustralian.com.au

Sydney Morning Herald
www.smh.com.au

The Age
www.theage.com.au

Sydney
Level 23  
Governor Macquarie Tower 
1 Farrer Place  
Sydney NSW 2000 

T + 61 2 9253 9999 
F + 61 2 9253 9900

Perth
Level 29 
Allendale Square
77 St Georges Terrace 
Perth WA 6000 

T + 61 8 9219 3600 
F + 61 8 9219 3601

Melbourne
Level 23   
459 Collins Street  
Melbourne VIC 3000 
 

T + 61 3 8665 5555 
F + 61 3 8665 5500

Brisbane
Level 26 
Riparian Plaza 
71 Eagle Street 
Brisbane QLD 4000

T + 61 7 3220 7777 
F + 61 7 3220 7700

Adelaide
Level 16 
70 Franklin Street  
Adelaide SA 5000 
 

T + 61 8 8205 3333 
F + 61 8 8205 3300

http://www.nsw.gov.au
http://www.business.nsw.gov.au
http://www.vic.gov.au
http://www.business.vic.gov.au
http://www.qld.gov.au
http://www.business.qld.gov.au
http://www.sa.gov.au
http://www.sa.gov.au
http://www.wa.gov.au
http://www.tas.gov.au
https://www.stategrowth.tas.gov.au
http://www.act.gov.au
http://www.business.act.gov.au
http://www.nt.gov.au
http://www.auda.org.au
http://www.asx.com.au
http://www.aigroup.com.au
http://www.abc.net.au/news
http://www.afr.com
http://www.smh.com.au
http://www.theage.com.au
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piperalderman.com.au

Adelaide | Brisbane | Melbourne | Perth | Sydney 
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